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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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Exhaustion of administrative remedy* 246 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest in this issue of Agriculture Decisions.—Ed. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


CORRECTION NOTICE 


In the following cases: John BE. Rosasco Creameries, Inc., 7 A. D. 92, Purity 
Creamery Products, Inc., 7 A. D. 80, Queensboro Farm Products, Inc., 7 A. D. 98, 
Sheffield Farms Company, Inc., 7 A. D. 67 and St. Lawrence Count? Cooperative 
Dairies, Inc., 7 A. D. 107, decided February 5, 1948, the attorneys for Dairy Branch, 
Production and Marketing Administration, should have been Messrs. A. T. 
Radigan and Joseph B. Zimowski. 


(A. D. 1714) 


In re Antzona Orancre-Lemon Growers AssocraTION Er AL. AMA 
Doc. No. 66-7. Decided March 10, 1948. 


Dismissal—Consent of Parties 


Where petitioners claimed that the regulation of the handling of oranges pro- 
duced in Arizona should be eliminated from Order No. 66 regulating the 
handling of oranges grown in the States of California and Arizona, be- 
cause of alleged differences between Arizona and California in the pro- 
duction and marketing of oranges which call for differences in the regulation 
of marketing Arizona oranges, and the Production and Marketing Adminis- 
tration filed an application to dismiss the petition, it is ordered, upon 
consent of petitioners, that the petition be dismissed without prejudice to 
the right of petitioners’ subsequently filing a new petition if the results of 
the pending amendatory proceedings involving changes in Order No. 66 do 
not satisfactorily dispose of petitioners’ contentions. 


Messrs. Ounningham, Carson, Messinger and Carson, of Phoenix, Arizona, for 
petitioners. Mr. Harry Platnik for Fruit and Vegetable Branch, Production 
and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On January 2, 1948, the Arizona Orange-Lemon Growers Associa- 
tion, C. H. McKellips—Phoenix Citrus Company, Inc., and Leppla- 
Pratt Produce Distributors, Inc., filed a petition under Section 
8¢ (15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S. C. 601 et seg.). The petition claims in sub- 
stance that the regulation of the marketing of oranges produced in 
Arizona should be eliminated from Order No. 66 under the act, 
“Order Regulating the Handling of Oranges Grown in the State of 

784769—48——-2 179 





180 COMMODITY EXCHANGE ACT 7 A.D. 


California or in the State of Arizona.” The petition alleges differ- 
ences between Arizona and California in the production and marketing 
of oranges which call for differences in the regulation of marketing. 

On January 28, 1948, the Assistant Administrator, Production and 
Marketing Administration, filed an application to dismiss the petition 
pursuant to section 900.52 (c) of the applicable rules of practice (7 
CFR, Supps., 900.50 et seg.). The application to dismiss recites a 
number of reasons in support of its general claim that the petition 
fails to set forth any facts which would entitle petitioners to relief. 
The application to dismiss contends that any amendment of the 
order must come by way of proceedings under the act other than a 
proceeding under section 8c (15) (A) of the act. 

On February 25, 1948, petitioners filed consent to dismissal without 
prejudice because the changes sought by the petition are being ad- 
ministratively considered as amendments to the order. Petitioners’ 
consent, however, is based on their understanding that the dismissal 
be without prejudice to the right of petitioners to file a new petition 
in the event that the amendatory proceedings being considered do not 
result in satisfactory changes to Order No. 66. 

Accordingly, the petition is dismissed without prejudice to the right 
of petitioners to file a new petition if the order is not amended to 
petitioners’ satisfaction as a result of the administrative consideration 


presently being given to the question of amendment. 


(A. D. 1715) 


In re Invine WeEIs aND Company, Irving WEIS, AND ALEXANDER CYCLE- 
MAN. CEA Doc. No. 39. Decided March 5, 1948. 


Suspension of Registration as Futures Commission Merchant and Floor 
Broker—Denial of Trading Privileges—Wilful Violation of Act 


Evidence reviewed and held to show that violations of section 4 of the Com- 
modity Exchange Act and section 1.37 of the regulations thereunder were 
wilful and justified suspension of registration as a futures commission mer- 
chant and floor broker and denial of trading privileges for a period of 10 
days.* 

Books and Records—Purpose of Regulatory Requirements of Keeping 
Correct Written Records 


The keeping of correct records is prescribed by the Commodity Exchange Author- 
ity so that by inspection of such records it may be ascertained whether or not 
the act was violated, and not merely for the purpose of enabling specific 
records to be produced upon specific demand by the administrators of the act 
when they are engaged in an investigation of particular acts because of in- 
formation obtained from other sources.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Books and Records—Written Records of Futures Commission Merchant 
Showing Failure to Comply With Regulatory Requirements 


Where a basic record such as a contract or financial ledger kept by a futures 
commission merchant shows a customer’s account in a natural name other 
than that of the true owner of the account with no indication of that fact 
on the ledger, and such futures commission merchant presents the ledger 
to a representative of the Commodity Exchange Authority for examination 
without advising the representative of that fact, such presentation is a rep- 
resentation that the account is owned by the person whose name appears 
on the ledger, and the mere existence, in a card file maintained by the fu- 
tures commission merchant but not called to the representative’s attention, 
of certain index cards which list the true owner of the account, does not 
constitute compliance with section 4 of the Commodity Exchange Act and 
section 1.37 of the regulations thereunder, requiring each futures com- 
mission merchant to maintain a written record showing the true name of 
each person for whom a futures contract is executed.* 


Books and Records—What Constitutes Written Record Kept by 
Futures Commission Merchant 


The written record showing the true parties to a futures contract, required to 
be kept by a futures Commission merchant under section 4 of the Com- 
modity Exchange Act and section 1.37 of the regulations thereunder, is the 
record which the futures commission merchant represents as such.* 


Evidence—Failure of Futures Commission Merchant to Keep Correct 
Written Records—Improper Preparation of Index Cards 


Evidence reviewed and held to show that certain index cards purporting to dis- 
close the true name of the owner of an account were not made out and kept 
on file contemporaneously with the opening of the account, as claimed by 
respondents, but were prepared and placed in the file at some later date,* 


Books and Records—Evidence—Failure of Futures Commission Merchant to 
Keep Correct Written Records—Conflicting Records Failing to Disclose 
Owner of Account 

Evidence reviewed and held to show that certain index cards maintained by 

respondent in a card file and purporting to show the name of the owner of 
an account, were conflicting and did not in fact constitute a record of the 
true name of the person for whom the account was carried, as required by 
section 4 of the Commodity Exchange Act and section 1.37 of the regula- 


tions thereunder.* 


Mr. Benjamin M. Holstein for complainant. Messrs, Harold H. Corbin and Ed- 
ward J. Bennett, of Corbin, Bennett & Delehanty, New York City, for respond- 
ents. Mr. John B. Poindezter, Referee. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S. C. Chapter 1), initiated by a complaint issued on May 7, 
1946, by Clinton P. Anderson, Secretary of Agriculture, alleging in 
substance that Irving Weis, Irving Weis and Company, and Alex- 
ander Cycleman, hereinafter called respondents, during the period 
from June 14 to November 20, 1945, made, executed, and confirmed 
the execution of contracts of sale of commodities for future delivery 
on or subject to the rules of Boards of Trade and did not evidence such 
contracts by a record in writing showing the true parties to such con- 
tracts and their addresses. The respondents filed an answer denying 
the material allegations of the complaint. 

After several postponements, a hearing was held in New York, New 
York, beginning of October 8, 1946, before John B. Poindexter, Ref- 
eree. Benjamin M. Holstein, Office of the Solicitor, Washington, 
D. C., appeared on behalf of the Commodity Exchange Authority, 
hereinafter referred to as complainant. Harold H. Corbin and Ed- 
ward J. Bennett of Corbin, Bennett & Delehanty, New York, New 
York, appeared on behalf of respondents. At the conclusion of the 
presentation of the complainant’s case, respondents made a motion to 
dismiss which was denied by the referee. Both sides presented evi- 
dence, cross-examined witnesses, and introduced exhibits. Following 
the hearing, both sides also filed suggested findings of fact, conclusions 
and order and supporting briefs. The referee issued his report on 
July 25, 1947, proposing that respondents be found to have violated 
the act as alleged and recommending a suspension of respondents’ trad- 
ing privileges on their own account and a suspended suspension of the 
registration of Irving Weis and Company as a futures commission 
merchant and the registration of Irving Weis as a floor broker. 

The proceeding involves the handling by respondents of the trad- 
ing of Reuben McGuigan, sometimes known as E. L. McGuigan and 
Louis J. Burnstein. In a former proceeding, 5 A. D. 249 (1946), 
5 A. D. 525 (1946), McGuigan was found to have violated the act by 
assuming market positions for himself in commodity futures after 
which he sent out to traders telegrams advising purchases or sales 
which favorably affected his position. 


FINDINGS OF FACT 


1. Respondent Irving Weis and Company is a partnership com- 
posed of respondents Irving Weis and Alexander Cycleman, and also 
Joseph Mark and Morris Weis, having its place of business in New 
York, New York. At all times mentioned herein, the partnership 
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was registered under the Commodity Exchange Act as a futures com- 
mission merchant. 

2. Respondent Irving Weis, Lawrence, Long Island, New York, a 
member of the partnership, is a member of the New York Cotton Ex- 
change, and at all times material herein was registered under the 
Commodity Exchange Act as a floor broker. 

3. Alexander Cycleman, an individual residing at Cedarhurst, Long 
Island, New York, is a member of the partnership of Irving Weis and 
Company. 

4. The New York Cotton Exchange, the New Orleans Cotton Ex- 
change, and the Board of Trade of the City of Chicago were, prior 
to November 30, 1944, duly designated as contract markets under the 
act and have been contract markets continuously since that time. 

5. In the early part of November 1944, one Reuben McGuigan, also 
known as E. L. McGuigan and Louis J. Burnstein, became indebted 
to the respondents in the sum of $300 as the result of an unpaid check, 
signed with the name “Edith Adelson” as maker, which the respond- 
ents had cashed for McGuigan. As a result of such indebtedness, the 
respondents opened an account in their financial ledger in the name 
of Edith Adelson with nothing to indicate that any other person had 
any interest in the account. By April 17, 1945, McGuigan had paid in 
cash the amount of the check. An examination of respondents’ books 
and records was made by representatives of the Commodity Exchange 
Authority in December 1944 but respondents did not furnish any in- 
formation to the effect that any person other than Edith Adelson 
had any interest in the account. 

6. During the period from the opening of the account in November 
1944 to March 31, 1945, there was no trading in commodity futures in 
the account. Another examination of respondents’ books and records 
was made by representatives of the Commodity Exchange Authority 
commencing about April 1, 1945, and continuing for two or three weeks, 
Respondents did not furnish any information to the effect that any 
person other than Edith Adelson had any interest in the account. 

7. During the latter part of May 1945, McGuigan told respondent 
Cycleman that he wished to open a trading account with respondent 
Irving Weis and Company in the maiden name of his wife, Edith 
Adelson. According to Cycleman’s testimony, McGuigan explained 
that he was running a market news report and that he didn’t want 
people to know what he was doing in the market who did not pay for 
his report. Cycleman gave McGuigan a blank power-of-attorney 
form to be signed by McGuigan’s wife. McGuigan returned some 
days later with a document bearing the signature “Edith Adelson,” 
The signature was not witnessed. McGuigan showed Cycleman some 
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papers purporting to show the true signature of Edith Adelson in- 
cluding a power of attorney over a bank account in Edith Adelson’s 
name and Cycleman then witnessed the signature “Edith Adelson.” 
This document was a trading authority and did not authorize respond- 
ents to pay any funds out of the account to McGuigan. 

8. Thereafter, on June 14, 1945, McGuigan produced a check for 
$1,200 at the office of respondents, signed the check “Edith Adelson by 
Reuben McGuigan” in the presence of Cycleman, and delivered the 
check to Cycleman for the purpose of financing transactions in com- 
modity futures contracts in the account opened for McGuigan in the 
name of Edith Adelson. 

- 9. During the period between June 14, 1945, to November 14, 1945, 
at the direction of McGuigan, respondent Irving Weis and Company 
executed numerous transactions in cotton futures contracts on the New 
York and New Orleans Cotton Exchanges and also transactions in 
grain futures contracts on the Board of Trade of the City of Chicago 
for McGuigan. Records of these transactions were entered by re- 
spondent Irving Weis and Company in the usual course of business in 
its contract and financial ledgers under the account opened by Mc- 
Guigan in the maiden name of his wife Edith Adelson. The heading 
of this account, as shown at the top of the page of the contract ledger 
maintained by respondent Irving Weis and Company, was as follows: 


Name: Adelson, Edith 
Address: 36 Alhern Avenue, Ocean Side, Long Island 


10. There was nothing on the face of the ledger sheets under which 
transactions in the Edith Adelson account were recorded to indicate 
that Edith Adelson was not the actual owner of said account or that 
any other person had any interest in the account. 

11. All funds accruing to the Edith Adelson account as a result of 
the transaction described in Finding of Fact 9 above were paid by the 
respondents in the form of cash delivered to McGuigan in person, or in 
the form of checks made payable to Edith Adelson and delivered by 
the respondents to McGuigan. 

12. On September 1, 1945, and November 8, 1945, respondents made 
cash payments of $50 and $100, respectively, to Reuben McGuigan. 
In connection with the payment of September 1, 1945, respondents 
noted on the voucher that the sum in question had been paid to Edith 
Adelson and was to be charged to her account. In connection with the 
payment of November 8, 1945, respondents accepted a receipt which 
they knew had been signed by McGuigan with the name Edith Adelson. 

13. From June 25, 1945, to November 9, 1945, respondents issued 
28 checks, payable to Edith Adelson, in the aggregate amount of 
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$41,039.75. These checks were delivered to McGuigan in person, who 
endorsed each of them by signing the name Edith Adelson. Nineteen 
of these checks, in the total amount of $5,728.75, were then further en- 
dorsed by the respondent with the notation “Please pay cash to bearer” 
or “Please pay cash on demand”, followed by the signature of re- 
spondent Cycleman or Joseph Mark, a partner in the respondent 
partnership, thus authorizing McGuigan to receive cash. The re- 
maining nine checks were otherwise negotiated by McGuigan, in some 
cases with the aid of the respondents. 

14. On November 15, 1945, respondents, at the request of McGuigan, 
closed the account then being carried in the name of Edith Adelson 
and, on the following day, opened another account for him under the 
name of Louis J. Burnstein. In connection with the closing of the 
Edith Adelson account, McGuigan executed a memorandum to the 
respondents (Government’s Exhibit No. 5) directing them to credit to 
the Louis J. Burnstein account a balance of $19,500 which had accrued 
to the Edith Adelson account. The respondents knew that this memo- 
randum had been prepared by McGuigan and that he had signed 
Edith Adelson’s name thereto. In connection with the opening of the 
new account, McGuigan executed a customer’s card form for the re- 
spondents’ records (Government’s Exhibit No. 4), which he dated 
back to July 20, 1939, and upon which, with the knowledge of respond- 
cuts, he signed a fictitious name (Louis J. Burnstein) and gave a 
non-existent address. The customer’s card was executed at the offices 
of the respondents and delivered to and accepted by respondent 
Cycleman. 

15. From November 16, 1945, through November 23, 1945, the re- 
spondents executed and entered in the account carried in the name of 
Louis J. Burnstein numerous transactions in cotton futures contracts 
on the New Orleans Cotton Exchange, and numerous transactions in 
grain futures contracts on the Board of Trade of the City of Chicago. 
These transactions were consummated pursuant to orders given by 
McGuigan and were entered by the respondents in the account carried 
in the name of Louis J. Burnstein, with no indication that any person 
other than the said Louis J. Burnstein had any interest in the said 
account. 

16. On November 23, 1945, respondents at the request of McGuigan 
closed the account then being carried in the name of Louis J. Burnstein 
and opened another account in the name of McGuigan. In closing the 
Burnstein account, respondents made out a check for the balance in the 
account payable to Louis J. Burnstein, Irving Weis and Company ne- 
gotiated or endorsed the check. About the same time, at McGuigan’s 
request, respondents opened an account in the name of Reuben Mc- 
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Guigan with a credit to McGuigan of approximately the same amount 
as the payment to him in the name of Burnstein. McGuigan traded 
in this account until January 15, 1946, at which time the account 
showed a credit of $31,451.75. On January 15, 1946, this amount was 
paid to McGuigan by respondents and the account was closed. 

17. Reuben McGuigan was at all times the sole owner of the accounts 
carried in the names of Edith Adelson and Louis J. Burnstein. This 
fact is admitted by the respondents. All transactions in these accounts 
were consummated by respondents pursuant to orders given by Mc- 
Guigan and all funds accruing to the accounts as the results of such 
transactions were paid by the respondents to McGuigan. 

18. Beginning on or about October 27, 1945, and continuing for a 
period of two or three weeks thereafter, representatives of the Com- 
modity Exchange Authority examined the respondents’ books and 
records, including the aforesaid account being carried in the name of 
Edith Adelson and noted that the account showed a number of the 
transactions described in paragraph 9 above. Throughout the entire 
period of this examination, the representatives of the Commodity 
Exchange Authority were not furnished with any information to the 
effect that these transactions were carried out in accordance with 
orders given by McGuigan or that Edith Adelson was not the true 
owner of the account. 

19. On the morning of November 20, 1945, Robert L. Caldwell, 
Chief Accountant, New York office of the Commodity Exchange 
Authority, visited the office of respondents to ascertain whether re- 
spondents were carrying an account for McGuigan. The Commodity 
Exchange Authority representatives had been keeping McGuigan’s 
activities under observation for some time and were trying to find 
out if he was trading in commodities subject to the act. They had 
discovered from outside sources a connection between McGuigan and 
Edith Adelson. Mr. Caldwell asked Mr. Cycleman if Weis and Com- 
pany was carrying an account for McGuigan. Cycleman said, “No, 
we do not have an account for E. L. McGuigan but we do have an 
account for his wife, Edith Adelson.” Caldwell asked if McGuigan 
controlled the account and Cycleman said “Yes” and produced the 
trading authority mentioned in Finding of Fact 7. 

20. On the afternoon of November 20, 1945, Caldwell made another 
visit to respondents’ office. During that visit Cycleman told Cald- 
well that McGuigan had opened an account in the name of Louis J. 
Burnstein. This is the account described in Finding of Fact 14 as 
opened in the name of Burnstein on November 16, 1945. On No- 
vember 26, 1945, Caldwell talked to Weis and Cycleman about the 
question as to whether payments made out of the Adelson account were 
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made to the order of Edith Adelson. In confirmation of information 
given orally by Cycleman to Caldwell, Cycleman, after consultation 
with Irving Weis, signed the following statement : 

“In accordance with letter of June 1, 1945 signed by Edith Adelson, the firm 
of Irving Weis & Co. is authorized to accept, enter and execute orders for the 
purchase and sale of stocks, bonds, grains, cotton and other commodities when 
such orders are given by E. L. McGuigan. However, no authorization per- 
mitting the withdrawal of funds by E. L. McGuigan has been executed. Ac- 
cordingly, all checks which were charged to the regulated commodity account of 
Edith Adelson during the period June 1, 1945 to November 15, 1945 were drawn 
to her order. All payments of cash which were charged to this account during 
the same period were made to Edith Adelson.” 

About 30 minutes after the statement was given to Caldwell, re- 
spondent Irving Weis sought its return but abandoned the attempt 
when he found that photostats of the statement had already been made. 

21. On January 4, 1946, Mr. Caldwell and Mr. Douglas B. Bagnell, 
Chief, Commodity Exchange Supervision Division, Commodity Ex- 
change Authority, conferred with Cycleman about the signature on 
the trading authority mentioned in Finding of Fact 7. On January 
6, 1946, a disciplinary complaint was filed against McGuigan resulting 
in the decision and order against him referred to in the Preliminary 
Statement. Subsequently, on January 25, 1946, Cycleman and Weis 
visited the office of Commodity Exchange Authority in New York 
and during the course of the visit produced two 3 x 5 cards, copies of 
which are in evidence as Government Exhibits 8 and 9. One bears 
the typed name and address at the top, “Adelson, Miss Edith, 36 Al- 
bern Ave., Ocean Side, L. I.” Underneath this are numbers 1 to 8 
arranged vertically. There is nothing entered on the lines so num- 
bered except the typed name E. L. McGuigan after number 6. Under 
the numbers is a typed heading “Comments” with no entry. The 
other card contains the typed name and address “Rueben L. McGuigan, 
15 Moore St. N. Y. C.” at the top and under this appears “Internal 
Market Forecast Bureau” followed by the designation “Trade Names” 
after which appear “Edith Adelson” and “Louis J. Burnstein.” After 
the name “Edith Adelson” is the symbol “P/A.” Following the word 
“Instructions” is the language “Keep mail and confermations for him 
at office.” Existence of these cards had not been mentioned by re- 
spondents to any representatives of the Commodity Exchange Author- 
ity at any prior time. Cycleman informed Caldwell on January 25, 
1946, that these cards had been in the Weis and Company files since 
June 1945. On October 9, 1946, the day of the hearing in this pro- 
ceeding, respondents produced for the first time a third card headed 
“Louis J. Burnstein.” This was not introduced in evidence. 
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22. Respondent Weis and Company maintains a card index file of 
about 2,000 cards containing information on customers. About 500 
accounts on regulated commodities under the act are carried. No find- 
ing of fact is made to the effect that respondents made out the 3 x 5 
cards described in the previous finding contemporaneously with the 
opening of the Adelson and Burnstein accounts and that these cards 
were thereafter kept in the card index file. On the contrary, it is 
found that the cards were made out at some later date. The reasons 
for this finding are given under the heading “Conclusions.” It is 
also pointed out there that even if the cards were made out and kept 
as claimed, they did not meet the requirements of the act and the 
regulations. 

23. In making audits or examinations, it is customary for repre- 
sentatives of complainant to ask registrants for their contract ledgers 
showing all transactions in regulated commodity accounts of their cus- 
tomers. Where the face of the contract ledger lists a code number 
or trade name other than a natural name as the customer or owner 
of the account, the auditors have instructions from the Commodity 
Exchange Authority to make inquiry concerning the actual and true 
owner of the account. It is not customary or usual for a ledger or any 
other record in a brokerage firm to show an account in a natural name 
which is not the true name of the owner of the account. Of 500 cus- 
tomers of respondent Weis and Company trading in regulated com- 
modities under the act, only the trading for McGuigan was carried 
on the ledgers in natural names other than the true name of the owner 
of the account. Cycleman admitted that in the absence of prior 
suspicion as to the ownership of the Adelson account, a Government 
auditor would take the name of Edith Adelson or any other natural 
name on the ledger as the name of the true owner of the account 
(Tr. p. 254). Respondents also knew that the Commodity Exchange 
Authority examined their books and records about twice a year. 

24. Section 4 of the act requires futures contracts to be “. . . evi- 
denced by a record in writing which shows the date, the parties to 
such contract and their addresses. . . .” Section 1.37 of the regula- 
tions issued under the act provides as follows: 

“Sec. 1.37 Customer’s name, address, and occupation recorded; record of 
guarantor or controller of account. Each futures commission merchant and 
each member of a contract market shall keep a record in permanent form which 
shall show for each commodity futures account carried by him the true name 
and address of the person for whom such account is carried and the principal 
occupation or business of such person as well as the name of any other person 
guaranteeing such account or exercising any trading control with respect to 
such account. Such record shall be open to inspection by any authorized repre 
sentative of the Commodity Exchange Authority.” (17 CFR 1.37). 
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CONCLUSIONS 


Most of the facts outlined in the Findings of Fact are not disputed 
by respondents. It is uncontroverted, for example, that respondents 
handled McGuigan’s trading in futures contracts, that the contract and 
financial ledgers of respondent Weis and Company carried McGuigan’s 
account in the name of Edith Adelson and later in the name of Louis J. 
Burnstein, and that no indication was given on the ledgers to the 
effect that these were not the names of the true owners of the accounts. 

Respondents defend by taking the position that neither the act nor 
the regulations require the true name of the owner of an account to 
appear on any particular record, that respondents made out and kept 
in a card index file the 3 x 5 cards described in Finding of Fact 21, that 
these sufficed to meet the requirements of the act and the regulations, 
and that these would have been forthcoming if a Government auditor 
or investigator had asked for them. 

Even if it should be assumed that respondents made out and kept the 
cards when they claim they did—an assumption which is not in accord- 
ance with what we view as the facts—respondents’ defense is unsuccess- 
ful. The basic records, that is the contract and financial ledgers, car- 
ried the McGuigan account in natural names, Adelson and Burnstein, 
without any indication that these names were not the true names of the 
owner of the accounts. Respondents continuously refer to these names 
as “trade names” for McGuigan, they imply that this was a usual and 
permissible practice for traders, that respondents should not regard the 
use of such natural names as irregular or improper, and that it is the 
duty of a Government inspector to inquire as to whether natural names 
are the true names of the owners of accounts. Of course this line of 
argument is of absolutely no merit. The evidence on which Finding of 
Fact 23 is based shows without question that it is only for some illegit- 
imate purpose that trading is done by a person in a natural name other 
than his own. Of 500 accounts in regulated commodities carried by 
respondent Weis and Company, only McGuigan’s accounts were car- 
ried in a natural name other than that of the owner of the account. 

Obviously then, any Government auditor or inspector would take 
the Adelson and Burnstein accounts to be those of Adelson and Burn- 
stein. Respondents knew this to be the case and knew that their 
books and records were examined about twice a year by representatives 
of the Commodity Exchange Authority. Yet they presented the 
ledgers to the Government auditor without even a hint as to the true 
owner of the Adelson account. The record in writing required to be 
kept by the act and the regulations of the true owner of an account 
is the record represented by the futures commission merchant to be 
the record of the true owner of the account. Respondents without 
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any doubt represented the Adelson and Burnstein accounts as accounts 
owned by persons with these names, not McGuigan, when they turned 
over their ledgers to the Government representative and gave no indi- 
cation that these natural names were not the names of the true owner 
of the accounts. If they had some cards showing McGuigan’s owner- 
ship of the accounts which they did not produce or give any indication 
of, they did not thereby comply with the act and the regulations. 

A further and different fatal infirmity in respondents’ defense is 
that even if the cards were made out and kept as claimed, they do not 
constitute a record of the true name of the person for whom the ac- 
counts were carried. 

The card headed “Adelson, Miss Edith” would indicate apparently 
that there was a customer or account owner by that name and the 
name E. L. McGuigan on this card after the number 6 had the 
meaning, apparently under a secret code of respondents, that E. L. 
McGuigan “controlled” the account. The existence of this card and 
the card headed by the name of Burnstein which was not introduced in 
evidence cancel out the effect respondents attribute to the card headed 
“EK. L. McGuigan” which it is claimed shows McGuigan as the true 
owner of the Adelson and Burnstein accounts. Even this card has the 
symbol “P/A” after the so-called trade name “Edith Adelson” indi- 
cating apparently that there was a power-of-attorney control by 
McGuigan over the Adelson account rather than outright ownership 
of the account by McGuigan. 

Finally, we cannot agree with respondents and the referee that 
the 3 x 5 cards were made out by respondents contemporaneously with 
the opening of the Adelson and Burnstein accounts and were kept 
in the card index file. 

At the hearing, Mr. Weis’ knowledge as to when these cards were 
made out was only that he had a “distinct impression” that the cards 
“have been in the file.” Mr. Cycleman upon direct examination was 
asked by his counsel, “Now, was there some record made of the trade 
name, or whatever you call the designation, by McGuigan of Edith 
Adelson?” His answer was, “Yes, an index card is immediately made 
up when an account is opened, and the information necessary to that 
account is put on it.”* On cross-examination, Cycleman did not know 

1In a practically identical situation, an employer was found to have made “false records” 
in violation of the Fair Labor Standards Act when its payroll records presented to the 
Government inspector showed payment to employees of time and a half for overtime in 
compliance with the Fair Labor Standards Act, although the employer presented the 
defense that its cash receipts books showed the true situation of “kickbacks” from employees 
of part of the wages paid. United States v. Selman-Reinstein, Inc., et al., 52 F. Supp. 208 
(D. Minn. 1943). 


2Tr. p. 183. 
8Tr. p. 233. 





7 A.D. IRVING WEIS AND COMPANY ET AL. 191 


who made out the cards—himself, one of the boys in the office or a 
stenographer. However, at the hearing he misspelled “Reuben” and 
“Forecast” as these words were misspelled on one of the cards in 
evidence. When questioned as to how the card headed “Rueben L. 
McGuigan” could have been in the files since the opening of the Adel- 
son account when it carried the wording “Trade Names” and Louis 
J. Burnstein” when the Burnstein account was not opened until No- 
vember 16, 1945, Cycleman’s reply was, “All I can say is that there is an 
addition by adding the name Louis J. Burnstein or a new card might 
be made out where the full information is added to it.6 Cycleman 
had told Caldwell and Bagnell on January 26, 1946, that the cards 
had been in the file since June 1945.6 Cycleman personally handled 
everything else about McGuigan’s trading and it seems strange that 
he should know so little about the cards except that they were made out 
and kept in the card index file from the opening of the accounts. 
Cycleman’s unsatisfactory testimony on this and other matters, the 
fact that the two cards in evidence were not produced until after sev- 
eral investigatory interviews with Cycleman, the fact that the card 
headed “Burnstein” was not produced until about ten months later, 
led to Finding of Fact 22 to the effect that the cards offered were 
not made out and kept on file from the time of the opening of the 
Adelson and the Burnstein accounts but were prepared some time 
Jater. 

Respondents, then, violated section 4 of the act and section 1.37 
of the regulations issued under the act. Any objections or exceptions 
of respondents inconsistent with this conclusion are overruled. The 
violations found are not trifles. The very foundation of proper and 
effective administration of the act is the making and keeping of correct 
and informative records. The keeping of correct records is prescribed 
so that inspection may reveal violations and, not as respondents imply, 
merely for the purpose of production of specific records upon specific 
demand by the administrators of the act when the, engaged in 
an investigation of particular accounts because of intormation ob- 
tained from other sources. 

The importance of making and keeping a permanent record ot 
the true owners of accounts is well illustrated in this case. While the 
Commodity Exchange Authority had been watching for trading by 
McGuigan, respondents were carrying his account in the names of 
Adelson and Burnstein. McGuigan was thus enabled to engage in 
violations of the act. 


‘Tr. pp. 248, 264. 
5Tr. p. 290. 
*Tr. pp. 63, 103, 146. 
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Respondents intended to obscure the fact that McGuigan was trad- 
ing. Their only explanation of the activities in question is that they 
were helping McGuigan to conceal his trading activities from Weis 
and Company’s customersmen because McGuigan was running a mar- 
ket news report and did not want people who did not pay for his re- 
port to learn how he wastrading. This explanation is offered to justify 
even the drawing of checks to Edith Adelson and Louis J. Burnstein 
and respondent Weis and Company’s endorsement of the checks so 
that McGuigan could get the money. It also is supposed to be the 
reason for the making out of a customer’s card by McGuigan signed 
“Louis J. Burnstein”, a fictitious name, and the giving of a non-exist- 
eht address. And yet at the same time, McGuigan was a frequent 
visitor at respondent’s office and used it as a place for picking up 
messages left for him. Respondents admit too that McGuigan had 
a reputation for unreliability and that his credit was “no good.”* 
Respondents’ attitude of complete innocence is not convincing. They 
assisted and intended to assist McGuigan in hiding his trading from 
anyone, including the Commodity Exchange Authority, who might 
want to know whether McGuigan was trading. This conclusion is 
supported by the conduct of respondents during the investigation into 
McGuigan’s trading. This conduct, to say the least, was equivocal. 
Whereas now, in this proceeding, respondents say that they knew all 
along that the Adelson and Burnstein accounts were McGuigan’s, 
they certainly were not so frank and communicative during the in- 
vestigation. Cycleman even signed a statement, which he now admits 
was wrong, to the effect that checks and money from the Adelson ac- 
count went to Edith Adelson. 

Although the referee found the allegations of the complaint fully 
proved, he did not agree with complainant’s suggestion of a ten-day 
suspension for the trading privileges of respondents and the registra- 
tions of Irving Weis and Company as a futures commission merchant 
and Irving Weis as a floor broker. He proposed a three-day suspen- 
sion of respondents’ trading privileges on their own accounts and a 
suspended three-day suspension of the registrations of Irving Weis and 
Company and Irving Weis. His latter proposal was based upon two 
factors, namely, that an effective suspension of the registrations would 
be too harsh in view of the volume of business done by Irving Weis 
and Company and that complainant asked only for a suspended sus- 
pension in another pending case in which he was referee. Jn re Ira 
Haupt and Company et al., CEA Docket No. 38. Neither of these two 
factors should be considered controlling. While it is no doubt in order 
to weigh the consequences of an effective suspension of a registration in 


™Tr, pp. 212, 218, 271. 
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what is regarded as a border-line case, we do not consider this pro- 
ceeding to be in that category. What has been said above shows that 
the violations found are serious and were purposeful, not merely 
technical. It surely is not the intent of the act to provide suspensions 
for only those registrants who do a small volume of business nor would 
such a policy be fair administration of the act. The second basis of 
the referee’s recommendation is irrelevant because the other proceed- 
ing mentioned presents a case of an entirely different nature. 

It is never pleasant to order sanctions such as a suspension of regis- 
tration against anyone. But there is a duty under the act to do so 
in appropriate cases and from the findings and conclusions above, it 
follows that this is an appropriate case. Ten-day suspensions of 
respondents’ trading privileges and registrations should be ordered 
under sections 4g and 6 (b) of the act. (7 U.S. C. §§ 6g and 9). 


ORDER 


Effective on the 30th day after the date of this order, the registration 
of Irving Weis and Company as a futures commission merchant under 
the Commodity Exchange Act and the registration of Irving Weis as 
a floor broker under the Commodity Exchange Act are suspended for 
a period of ten (10) days. 

Effective also on the 30th day after the date of this order, all contract 
markets shall refuse all trading privileges thereon to Irving Weis, 
Irving Weis and Company, and Alexander Cycleman for a period of 
ten (10) days. 

A copy of this decision and order shall be sent by registered mail to 
each respondent and to each contract market under the act. 


(A. D. 1716) 


In re Irvine Wets AND Company, Irvine WEIS, AND ALEXANDER CYCLE- 
MAN. CEA Doc. No. 39. Decided March 24, 1948. 


Suspension of Effective Date of Prior Order Pending Outcome of Review by 
United States Circuit Court of Appeals for the Second Circuit 


Respondents’ request that effective date of order of suspension of registration 
and denial of trading privileges entered on March 5, 1948, be stayed pending 
review of the order pursuant to a petition for review by the United States 
Circuit Court of Appeals for the Second Circuit, granted, and the order 
is suspended pending the outcome of such review. 


Mr. Benj. M. Holstein for complainant. Messrs, Corbin, Bennett & Delehanty, 
of New York City, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 





PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


SUPPLEMENTAL ORDER 


On March 5, 1948, an order was entered in the proceeding effective 
30 days after its date suspending the registration of Irving Weis and 
Company as a futures commission merchant and the registration of 
Irving Weis as a floor broker for a period of 10 days and directing 
that all contract markets refuse all trading privileges to Irving Weis, 
Irving Weis and Company, and Alexander Cycleman for the same 
period. 

On March 22, 1948, the respondents stated that they intended to 
file a petition for review of the order by the United States Circuit 
Court of Appeals and asked: that the effective date of the order be 
stayed pending such review. 

It appears that such petition for review has been filed in the United 
States Circuit Court of Appeals for the Second Circuit and, accord- 
ingly, the effectiveness of the order of March 5, 1948, is suspended 
pending the outcome of such review. 


(A. D. 1717) 


In re Essex County Coop Company. P&S Doc. No. 1510. Decided 
March 16, 1948. 


Continuation of Temporary Rates and Charges—Effective Date of Order— 
Section 4 (c) of Administrative Procedure Act Applied 


Upon request of respondent and recommendation of Production and Marketing 
Administration, the temporary rates of respondent are continued in effect 
for a period of one year and, for cause shown, order is made effective in 
less than 30 days in accordance with section 4 (c) of the Administrative 


Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Martin Simon, of Newark, New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.), in which rates were pre- 
scribed by an order dated May 12, 1944. Supplemental orders have 
been entered from time to time under which the rental for coops has 
been increased for temporary periods of time. The temporary rental 
charges now in effect for respondent are due to expire on April 5, 1948. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. : 
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By petition filed on February 6, 1948, the respondent requests that 
the temporary rates now in effect be continued in effect for a further 
period of at least one year. 

Notice of the petition was published in the Federal Register on 
February 19, 1948 (13 F. R. 750), and no protests have been received. 
The answer of the Production and Marketing Administration recom- 
mends that the temporary charges of respondent be continued in effect 
for a period of one year and that the respondent be required to con- 
tinue to file monthly reports as provided for in the order of April 30, 
1947. 

Therefore, the rates and charges of the respondent prescribed in the 
order of April 5, 1946, and continued in effect by the order of April 
30, 1947, are continued in effect until April 5, 1949, after which basic 
rates shall again be in effect unless otherwise ordered. The respondent 
shall continue to file monthly reports as required by the orders of April 
5, 1946, and April 30, 1947. 

The respondent, who must prepare for and be ready to comply with 
the rule on its effective date, desires to have it become effective as 
quickly as possible. All interested persons were afforded a period of 
15 days within which to be heard on the proposed rule. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary of 
Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall 
become effective on the 5th day of April, 1948, at which time the 
temporary rates and charges of respondent now in effect are due to 
expire. <A copy of this order shall be served on the respondent. 


(A. D. 1718) 
In re Mississtppt VattEy Stockyarps, Inc. P&S Doc. No. 1558. 
Decided March 17, 1948. 
Request for Substitution of Name of Party Granted 


An individual, formerly respondent herein, became a corporation and upon its 
request, order allows corporation to be substituted as respondent. 


Mr. C. P. Poland, of St. Louis, Missouri, for respondent. Mr. Elmer J. Scott for 
Livestock Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER ALLOWING SUBSTITUTION OF RESPONDENT’S SUCCESSOR 


In this rate proceeding under the Packers and Stockyards Act, 1921 
(7 U. S. C. 181 et seg.), the Mississippi Valley Stockyards, Inc., re- 
quested on November 21, 1947, that it be substituted as a party because 
it is the successor of the respondent, Carroll P. Poland, an individual 
doing business as Mississippi Valley Stock Yards. On December 1, 
1947, the Livestock Branch, Production and Marketing Administra- 
tion, agreed to the request. Accordingly, it is so ordered. 


(A. D. 1719) 


In re Mississtppt Vattey Stockyarps, Inc. P&S Doc. No. 1558. 
Decided March 17, 1948. 


Rates and Charges—<Authority to Add New Category of Bulls and Separate 
Charge Therefor Granted—Effective Date of Order—Section 4 (c) of Admin- 
istrative Procedure Act Applied 


Upon request of respondent and recommendation of Production and Marketing 
Administration, the addition of a new category for bulls and a separate yard- 
age charge therefor in respondent’s tariff is authorized and temporary rates 
of respondent as thus modified are continued in effect for a period of one 
year and order made effective in less than 30 days in accordance with 
section 4 (c) of the Administrative Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas F. Flavin, Judicial Officer. 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seg.), in which rates and charges 
were prescribed for the respondent by an order issued on May 20, 1946. 
Supplemental orders have been entered from time to time, and by an 
order dated March 5, 1947, certain temporary rates and charges were 
prescribed for the respondent, which are due to expire on April 7, 1948. 

By petition filed on February 6, 1948, the respondent seeks authority 
to add a new category to its tariff for bulls weighing 800 pounds and 
over, and to remove bulls weighing 800 pounds and over from the 
cattle classification. The respondent’s petition sets out a proposed 
schedule of yardage charges for such bulls. The respondent also re- 
quests that its temporary rates and charges, modified by the establish- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decision.—Ed. 
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ment of a separate category for bulls as requested, be continued in effect 
for an additional period of one year. : 

Notice of the petition was published in the Federal Register on 
February 21, 1948 (13 F. R. 808), and no protests have been received. 
The answer of the attorney for the Production and Marketing Admin- 
istration recommends that the modifications sought by respondent be 
granted and that the temporary rates so modified be continued in effect 
for an additional period of one year. 

Accordingly, the respondent shall publish and file an amendment 
to its tariff, providing for a new category for bulls weighing 800 pounds 
and over and removing bulls weighing 800 pounds and over from the 
cattle classification. The amendment shall provide for yardage on 
bulls so defined, as follows: 

Yardage on all classes of original receipts and resales in the Commission Division: 
Bulls, weighing 800 pounds and over $1. 00 per head 
Livestock consigned direct to packers: 
Bulls, weighing 800 pounds and over . 50 per head 
Livestock resold for local delivery other than that resold in the Commission 
Division: 
Bulls, weighing 800 pounds and over . 24 per head 
Livestock resold for shipment other than resold in the Commission Division (in- 
cluding livestock consigned to National Stock Yards, National City, Illinois) if 
resold or reweighed on our premises: 
Bulls, weighing 800 pounds and over . 11 per head 

The temporary rates and charges of respondent, so modified by the 
addition of a separate category for bulls, are continued in effect to and 
including April 7, 1949. The respondent shall continue to file reports 
with the Livestock Branch, Production and Marketing Administra- 
tion, as provided for in the order of March 5, 1947. 

The respondent, who must prepare for and be ready to comply 
with the rule on its effective date, desires to have it become effective as 
quickly as possible. All interested persons were afforded a period 
of 15 days within which to be heard on the proposed rule. The Pack- 
ers and Stockyards Act requires that orders of this nature shall not 
be effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary 
of Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall 
become effective on the 7th day of April, 1948, at which time the 
temporary rates and charges of respondent now in effect are due to 
expire. A copy of this order shall be served on the respondent. 

"84769483 
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In re Market AGENCIES AT THE Kansas Crry Stock Yarps. P&S Doc. 
No. 311. Decided March 8, 1948. 


Rates and Charges—Request To File New Tariff Granted 


Respondents are authorized to file a new tariff No. 8 providing for charges for 
services, said order to be effective for a period of one year following its 
effective date. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. C. J. Kaney, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act 
1921, as amended (7 U.S. C. 181 et seg.). The respondents are now 
operating under an order dated June 26, 1947 (6 A. D. 523), which 
authorized the modification of certain temporary rates and charges 
provided for by prior orders and continued the temporary rates and 
charges as modified in effect to and including June 30, 1948. This 
order also provided that respondents continue to file the reports re- 
quired by prior orders in the proceeding. 

On February 11, 1948, the respondents filed a petition requesting 
authority to file a certain tariff No. 8, which is a part of the petition. 
On February 11, 1948, respondents also filed an amendment to the 
tariff No. 8. 

Notice of the petition was given to the public and to all interested 
persons by publication in the Federal Register on February 21, 1948. 
This notice set out the tariff No. 8, as amended, in full. 

No objection to the action petitioned for has been filed and on 
February 24, 1948, the Livestock Branch filed an answer recommend- 
ing that the petition, as amended, be granted. 

Inasmuch as the parties are agreed and no objection has been filed, 
the respondents are authorized to file the tariff No. 8 set out in the 
notice published in the Federal Register on February 21, 1948 (12 
F. R. 808). 

The respondent, who must prepare for and be ready to comply with 
the rule on its effective date, desires to have it become effective as 
quickly as possible. All interested persons were afforded a period of 
15 days within which to be heard on the proposed rule. The Packers 
and Stockyards Act requires that orders of this nature shall not be 
effective in less than five days after the date thereof and that no 
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changes shall be made in rates or charges except after ten days notice 
to the public by the person making the charges unless the Secretary of 
Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall 
become effective on the 6th day from the date hereof. 

This order shall be effective for a period of one year following its 
effective date unless changed by another order during that time. 

Respondents shall continue to file with the Livestock Branch the 
semiannual reports showing revenues, statistical data regarding the 
character of revenues and expenditures presently required. 

Copies hereof shall be served upon the parties by registered mail or 


in person. 


(A. D. 1721) 


In re Unton Stock Yarps Company or Omana. P&S Doc. No. 344. 
Decided March 22, 1948. 


Rates and Charges—Request to Amend Tariff Granted 


Respondent is authorized to amend tariff providing for charges for services, 
effective for a period of one year. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act 
1921, as amended (7 U. S. C. 181 e¢ seg.). The respondent is now 
operating under an order dated August 22, 1947 (6 A. D. 758) as 
modified by a subsequent order dated September 2 ,1947 (6 A. D. 911). 
The order of August 22, 1947, supra, also extended all the conditions 
with reference to the filing of quarterly reports and reduction in 
rates upon the basis of the information contained in such reports. 

On February 17, 1948, the respondent filed a petition requesting an 
authorization to substitute certain charges for yardage, feed, feeding 
and bedding for similar charges set out in its present Tariff No. 11, 
as supplemented. 

Notice of the petition was given to the public and to all interested 
persons by publication in the Federal Register on March 6, 1948 (13 
F. R. 1239). This notice set out the proposed modifications in detail. 
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No objection to the action petitioned for has been filed and the 
Livestock Branch has filed an answer recommending that the petition 
be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the respondent is authorized to file an amendment to its tariff sub- 
stituting the charges for yardage, feed, feeding and bedding set out 
in the notice published in the Federal Register on March 6, 1948, for 
similar charges set out in its present Tariff No. 11. This authoriza- 
tion is subject to all the conditions recited in the order of August 30, 
1946 (5 A. D. 609) with reference to the filing of quarterly reports and 
reduction in rates upon the basis of the information contained in such 
reports. 

The respondent, who must prepare for and be ready to comply 
with the rule on its effective date, desires to have it become effective 
as quickly as possible. All interested persons were afforded a period 
of 15 days within which to be heard on the proposed rule. The Pack- 
ers and Stockyards Act requires that orders of this nature shall not 
be effective in less than five days after the date thereof and that no 
changes shall be made in rates or charges except after ten days’ notice 
to the public by the person making the charges unless the Secretary 
of Agriculture for good cause allows the change on less notice. Any 
undue delay in making the order effective may result in adversely 


affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than 30 days. Therefore, it shall be- 
come effective on the 6th day from the date hereof. 
This order shall be effective for a period of one year following its 
effective date unless changed by another order during that time. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 


(A. D. 1722) 


Weisz Propuce v. EMANEE Propucet Company. P&S Doc. No. 1778. 
Decided March 25, 1948. 


Dismissal—Complaint for Reparation—Failure to Comply With Contract— 
Question of Applicability of Statute of Frauds Unnecessary to Determine 


Since the complainant has the burden of proof to show his compliance with the 
provision of the contract relating to type and kind of poultry sold by com- 
plainant to respondent, which he failed to do, it is determined that the 
complaint for reparation should be dismissed, and, inasmuch as there was 
no substantial compliance with the contract by complainant, a determination 
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as to the applicability of the Statute of Frauds is unnecessary in the dis- 
position of this case.* 


Mr. Maurice Weisz, of Brighton, Iowa, for complainant. Mr. Sol I. Dvorkin, of 
Chicago, Illinois, for respondent. Mr. Joseph BE. Quin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On October 10, 1946, Weisz Produce filed a complaint with the See- 
retary of Agriculture alleging that the respondent refused, without 
legal cause, to accept two truck loads of live poultry which it had 
purchased from complainant on September 17, 1946. Complainant 
seeks reparation in the amount of $789.63. A copy of the complaint 
was served upon respondent in accordance with the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 
181 e¢ seg.) and respondent filed an answer within the time prescribed 
by the statute. A hearing was held in Chicago, Illinois, on March 10, 
1947, before Joseph E. Quin as presiding officer. The complainant 
appeared in person. Kespondent, Emanee Produce Company, was 
represented by the owner, Maurice Epstein and his attorney Sol I. 
Dvorkin. 

On September 14, 1946, Philip Brody who operated on a “joint 
account basis” with respondent, telephoned complainant in Brighton, 
Iowa, regarding the purchase of live poultry. No contract was en- 
tered into at this time. On September 16, 1946, complainant arrived 
at respondent’s place of business in Chicago, Illinois, and Philip 
Brody, respondent and complainant discussed the live poultry supply 
situation. At this time, respondent advised complainant as to the 
types, kinds and quantities of live poultry needed to supply his Jew- 
ish trade for the Holidays of Rosh Hashonah and Yom Kippur. The 
question of price arose and respondent offered to pay complainant 
39 cents per pound for heavy hens and 48 cents per pound for White 
Rock springs. Respondent informed complainant that he could use 
approximately 12,000 pounds of the type and kind mentioned above. 
The contract was entered into at this meeting, subject only to com- 
plainant’s being able to secure the types, kinds and quantities agreed 
upon. - 
On September 17, 1946, complainant in Brighton, Iowa, telephoned 
respondent at Chicago, Illinois, and advised respondent that two 
truck loads of live poultry of the type, kind and price agreed upon 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—— Ed. 
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would be delivered to respondent at Chicago, Illinois, “as early Thurs- 
day morning (September 19, 1946) as we possibly can get them in”. 

On September 18, 1946, respondent in Chicago, Illinois, called com- 
plainant by telephone at Brighton, Iowa, and advised him “not to 
ship two loads, just to ship in one”. Complainant advised respondent 
that he had secured the poultry and both loads would be shipped. 

The two truck loads of live poultry containing 13,511 pounds arrived 
at respondent’s place of business in Chicago, Illinois, between 9: %9 
a.m. and 10:00 o’clock a. m., on September 19, 1946 and upon exam- 
ination by respondent were found to be two loads of mixed poultry. 
Each load contained some heavy hens and White Rock springs; how- 
‘ever each load also contained a large percentage of colored springs 
and some leghorns. Respondent offered to purchase all the heavy 
hens and White Rock springs at the price agreed upon; however, he 
refused to accept the shipment in its entirety because it was not in 
accordance with the contract entered into with complainant. 

Complainant refused to sell a part of the poultry to respondent but 
a little later on the same day, September 19, 1946, sold a part of the 
two loads to The Cougle Commission Company, Chicago, Illinois, 
for $2,009.83 less inspection charges of $3.00; and the remainder to 
Charles Grinderson, Chicago, Illinois, for $2,634.64. 

Complainant seeks reparation from respondent in the sum of 
$789.63. This amount represents the difference between the contract 
price with respondent and the amount complainant actually received 
in disposing of the poultry. 

The contract of sale was oral in its entirety and there is no evidence 
that either party intended that it be reduced to writing. There was 
no evidence of part payment, nor was there any evidence of an accept- 
ance by respondent of the poultry. 

Respondent’s answer alleges a defense under the Statute of Frauds 
since the contract in question involves an amount in excess of $500.00 
and said contract was not reduced to writing. 

Respondent contends that he refused delivery of the poultry because 
it was not the type and kind he and complainant agreed upon in the 
oral contract and that, therefore, he would be unable to dispose of it. 


FINDINGS OF FACT 


1. The City of Chicago, in the State of Illinois, is a city, market, or 
place, designated under, and subject to, the provisions of the Packers 
and Stockyards Act, 1921, as amended, and was so designated by order 
of the Acting Secretary of Agriculture dated January 23, 1936, effec- 
tive March 4, 1936. 
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2. Respondent was at all times mentioned in the proceeding a 
licensee under the provisions of said Act, and was on September 17, 
1947, engaged in the business of buying and handling live poultry in 
interstate commerce. 

3. On September 17, 1947, the respondent entered into an oral con- 
tract for the purchase of live poultry with Weisz Produce Company at 
Brighton, Iowa, said poultry to be delivered to respondent’s place of 
business in Chicago, Illinois. 

4. Complainant delivered to respondent at his place of business in 
Chicago, Illinois, two truck loads of live poultry, but the said two 
truck loads of live poultry were mixed and consisted of types and kinds 
other than those agreed upon in the contract. 

5. Respondent refused to accept the entire shipment but did agree 
to accept that part of the shipment consisting of the types and kinds 
and at the prices agreed upon in the contract. 

6. Complainant refused to sort the poultry and later sold the poul- 
try at a price less than that which the respondent agreed to pay. 


CONCLUSIONS 


The provision of the contract relating to type and kind of poultry 
is of the essence. The complainant had the burden of proof and was 
required to show his compliance with the contract, which he has failed 


to do. The complaint therefore should be dismissed. 

The respondent contends that it has a valid defense under the Stat- 
ute of Frauds since the contract in question involves an amount in 
excess of $500.00 and said contract was not reduced to writing. Inas- 
much as it already has been concluded, as stated above, that there 
was not substantial compliance with the contract by the complainant, 
a determination as to the applicability of the Statute is not necessary 
in the disposition of this case. 


ORDER 


It is ordered that the complaint filed herein and that the proceedings 
instituted be and the same are hereby dismissed. 

It is further ordered that a copy of the order be served upon the com- 
plainant and the respondent by registered mail. 
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LANCASTER Fruit ComMPANY v. WISHNATZKI AND Natruet. PACA Doc. 
No. 4783. Decided March 1, 1948. 


Unlawful Rejection—Evidence—Contract of Sale—Damages 


Where respondent rejected a carload of cabbage purchased as “number one,” 
which is interpreted as U. S. No. 1, at a price f. 0. b. shipping point and a 
Federal inspection made two days after arrival at destination disclosed 
that the cabbage then failed to grade U. S. No. 1 only because of an average 
of 5 percent decay in outer wrapper leaves, it is held that complainant 
shipped cabbage which met the contract requirements and since deterioration 
in transit was not abnormal, respondent’s rejection was without reasonable 
cause and, therefore, complainant is entitled to an award of reparation in 
the amount of the difference’ between the contract price and the net amount 
received on resale of the cabbage.* 


Messrs. G. Clarence Thompson and H. Briscoe Black, of Manchester, Georgia, 
for complainant. Mr. Joseph H. Epstein, of Brooklyn, New York, for re- 
spondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 
ed. 499a et seg.) , in which informal complaint was made to the Regula- 
tory Division, Fruit and Vegetable Branch, on May 6, 1946, and a 
formal complaint was filed on December 26, 1946, to which amend- 
ments were filed on June 30, 1947, leaving Wishnatzki and Nathel as 
the only respondent in the proceeding. A copy of the report of in- 
vestigation was served on complainant on July 24, 1947. A copy of the 
formal complaint as amended and a copy of the report of investigation 
were served on the respondent by registered mail on July 27, 1947. 

The formal complaint as amended alleges that on April 4, 1946, 
complainant sold to respondent a carload of 500 bags, each containing 
50 pounds of Georgia copenhagen cabbage, at the agreed price of $2.20 
per bag f. o .b. Pavo, Georgia, plus icing charges of $60.00 and a carload 
of such cabbage contained in car FGE 15767 was that day shipped from 
loading point in the State of Georgia, in interstate commerce, to re- 
spondent at New York, New York. The car arrived at Jersey City, 
New Jersey, on the evening of April 7, 1946. Respondent was notified 
the next morning of the arrival of this shipment and applied for in- 
spection on the afternoon of the same day. An inspection made on 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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April 9 disclosed that the cabbage then failed to grade U.S. No. 1 only 
because of decay. Sometime after 4: 00 p.m. on April 9, 1946, respond- 
ent notified the broker of rejection of the shipment which was there- 
after sold by complainant for a net of $29.56 which, subtracted from 
the prevailing price of $2.15 per bag for such cabbage on the date of 
sale, leaves a difference of $1,105.44 for the recovery of which com- 
plaint was filed in this proceeding. 

Respondent filed an answer on August 8, 1947, denying any liability 
to complainant in connection with the transaction involved in this pro- 
ceeding but admitting the purchase of a carload of cabbage from com- 
plainant substantially as alleged in the complaint. The answer alleges 
that respondent applied for Federal inspection on receiving notice of 
arrival of the shipment and immediately on receipt of the report of in- 
spection, notified the broker that the cabbage failed to meet contract 
requirements for grade as well as size of heads and the shipment, 
therefore, was rejected. 

At respondent’s request, a hearing was held in New York, New York, 
on December 18, 1947, at which the parties were represented by counsel 
who thereafter filed briefs. Three depositions taken on behalf of 
complainant were placed in evidence at the hearing. 


FINDINGS OF FACT 


1. Complainant, H. W. Lancaster, is an individual, doing business 
as the Lancaster Fruit Company, whose address is Albany, Georgia. 

2. Respondent, Wishnatzki and Nathel, is a partnership composed 
of Harris Wishnatzki and Daniel Nathel. The address of respondent 
partnership firm is 313 Washington Street, New York, New York, and 
at all times involved in this proceeding respondent was licensed under 
the act. 

3. On or about April 4, 1946, complainant contracted in interstate 
commerce to sel] and respondent to purchase one carload of 500 bags, 
each containing 50 pounds of No. 1 grade small to medium size green 
Copenhagen cabbage, at the agreed price of $2.20 per bag, f. 0. b. 
shipping point, which was subsequently reduced to the prevailing price 
of $2.15 per bag, or $1,075.00 for the carload. ‘This price, together 
with $60.00 icing charges, amounts to $1,135.00 for which amount 
respondent was billed on April 4, 1946, when a carload of cabbage 
which complied with the specifications of the contract of sale was 
shipped in car FGE 15767 from Pavo, Georgia, to respondent at New 
York, New York. The shipment arrived at the P. R. R. Cove Yard 
at Jersey City, New Jersey, on the evening of April 7, 1946. 

4. The aforesaid transaction was negotiated by Benjamin Lipsitz 
of the brokerage firm of C. H. Robinson Company, 90 West Broadway, 
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New York, New York, which acted as agent for both complainant and 
respondent in consummating the sale as previously related and a copy 
of the Broker’s Standard Memorandum of Sale accordingly made was 
delivered to each of the parties, neither of whom made any objection 
thereto. 

5. The certificate of Federal inspection of the cabbage in question, 
which was made at Jersey City, New Jersey, on the morning of April 9, 
1946, discloses the following information: 

“Size: Heads range from % to 4 pounds, mostly 1 to 24% pounds. Count 21 to 
38, average approximately 29 heads per sack. Quality: Fairly firm to firm, 
generally well trimmed. Grade defects within tolerance. 

“Condition : Fairly good to good green color to few outer wrapper leaves turning 
Yellow. Generally fresh and crisp, 3 to 12% in most samples, in some none, 
averaging 5% decay, Bacterial Soft Rot affecting 1 to 4 wrapper leaves, mostly 


initial stages. 
“Grade : Now fails to grade U. S. No. 1 only account decay.” 


6. Respondent applied for the aforesaid Federal inspection within 
24 hours after receiving notice that the shipment had arrived at desti- 
nation and, within an hour after receiving an oral report of the in- 
spector’s findings on April 9, 1946, rejected the shipment for the 
alleged reason that the cabbage tendered failed to meet the quality, 
grade and size requirements as specified in the contract entered into by 


the parties. 

7. After learning of respondent’s rejection, complainant resold the 
cabbage in controversy for $315.50 which, after deducting freight and 
other charges, left a net of $29.56. This proceeding was instituted 
for the recovery of $1,105.44, which is the difference between said net 
sum received and the price of $1,135.00 for which the shipment was 
billed to respondent. 

8. Formal complaint was filed in this proceeding on December 26, 
1946, which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The motion to dismiss the complaint in this proceeding has been 
denied by the Presiding Officer after careful consideration of the 
record in the light of the argument presented. Unquestionably his 
denial of this motion was proper since the record clearly discloses 
that a sale was consummated by the broker and it therefore became 
necessary for respondent to offer any evidence relied upon to establish 
a valid defense. In this connection it may be said that the principal 
issues involved are concerned with whether the shipment in question 
was rejected within the time provided as interpreted by the regula- 
tions under the act (7 C. F. R. 46.1 et seg.) and whether the condition 
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of the cabbage on arrival at destination was such as to warrant a con- 
clusion that complainant tendered delivery of a shipment which met 
contract requirements. 

With respect to the time of rejection, the record discloses that re- 
spondent was notified of arrival of the shipment involved at nine 
o'clock on the morning of April 8, 1946, and applied for Federal in- 
spection at 4:30 that afternoon. The inspector’s records disclose that 
inspection was begun at 11:50 the following morning and the in- 
spector testified that it was completed approximately one hour later. 
Complainant failed to establish its contention that respondent was 
notified about 1:00 p. m. of the result of the inspection and waited 
more than one hour before rejecting the shipment. Respondent ap- 
pears to have made numerous inquiries but was not notified of the 
results of this inspection until about 4:00 p. m. on April 9, 1946, 
and it is reasonably clear that, within an hour after respondent 
received the report of inspection, the broker sent a telegram to com- 
plainant advising that respondent refused to accept delivery of the 
shipment. It is believed, therefore, that respondent gave notice of 
rejection within the time provided in the regulations. 

With reference to whether the cabbage met contract requirements, 
consideration must first be given to the provisions of the agreement 
as disclosed by the record. In this connection, several telegrams were 
placed in the record to disclose negotiations leading up to the contract 
of sale which was confirmed by a broker’s standard memorandum of 
sale. Copies of the memorandum were delivered promptly to each of 
the parties, who had ample opportunity to make prompt objection to 
any of the terms therein stated. However, there appears to have been 
no such objection. It has been held repeatedly that, in the absence of 
immediate objection, the broker’s memorandum of sale must be con- 
sidered as accurately reflecting the terms of the contract. Pacific 
Fruit Exchange v. John Miceli, 3 A, D. 805; Dunn-Jarson Company 
v. S. S. Coachman & Sons, 5 A. D. 96. Accordingly, it is concluded 
that the cabbage involved in this proceeding was sold “f. o. b. shipping 
point—number one grade—small to medium” as specified by the broker 
in the memorandum of sale and that there was no agreement between 
the parties concerning the number of heads per sack as contended by 
the respondent. 

The next question concerns the meaning of the term “number one 
grade” as used in the Broker’s Memorandum of Sale. Complainant 
contends that since Federal inspection was not available at the time 
the cabbage was shipped, it was not intended that the produce should 
be represented as grading “U.S. No. 1.” Official notice is taken, how- 
ever, of the fact that the grading standards of the State of Georgia 
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are the same as those established by the United States Department of 
Agriculture. Furthermore it has been held that use of such term as 
“number one” without qualifying statements will be interpreted as 
meaning “U.S. No. 1.” Associated Fruit Distributors of California 
v. Mailloux Fruit and Produce Company, Inc., 5 A. D. 290. Gold and 
Post, Inc. v. Jack Simplat, PACA Docket No. 3328 §. 2591. It is con- 
cluded, therefore, that the parties agreed to buy and sell cabbage 
which would meet the requirements for the U. S. No. 1 grade. 

Respondent’s counsel tried to establish by testimony offered at the 
hearing that the cabbage involved in this proceeding did not meet 
contract requirements for “small to medium” size. The witnesses, 
however, referred to the U. S. Standards for cabbage which provide 
with respect to size that any lot may be classified as “Small, Medium, 
Large, Small to Medium, or Medium to Large in accordance with the 
facts.” The cabbage in question is of the domestic type, the pertinent 
weights for which are shown in the standards to be under two pounds 
for small and two to five pounds for medium. Since the Federal 
inspector found the heads of cabbage which were inspected ranged 
from one-half to four pounds, mostly one to two and one-half, it is 
concluded that the evidence establishes the size of the cabbage as meet- 
ing the requirements for “small to medium” as specified in the 
memorandum of sale. 

With reference to whether the cabbage met contract requirements 
for condition, it is conceded, as contended by respondent, that greater 
weight should be given to destination Federal inspection than to 
private inspection at shipping point in any controversy concerning an 
f. 0. b. contract of sale, but it is believed that some consideration should 
also be given here to the fact that complainant’s deposition witnesses 
saw the entire carload of cabbage at shipping point whereas Federal 
inspection at destination was restricted to produce in the upper two 
layers of a loaded car and was not made until approximately 38 hours 
after arrival of the shipment at destination. 

It is conceded that the cabbage “failed to grade U. S. No. 1 only 
account decay” as disclosed by the certificate of federal inspection on 
April 9, 1946, or two days after arrival of the shipment at destination. 
Although this must be considered as a factor in determining the degree 
of deterioration, it is not conclusive proof that the cabbage arrived at 
destination in an abnormally deteriorated condition. In this con- 
nection, the certificate of Federal inspection to which reference has 
been made discloses an average of but 5% decay which was described 
as Bacterial Soft Rot, mostly in initial stages and affecting only the 
outer or wrapper leaves. With reference to whether or not this 
should be considered as abnormal deterioration, reference is made to 
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the case of Zewas Fruit Company v. Joseph Martinelli & Co., Ine., 5 
A. D. 278, in which it is said that 

“No exact definitions, expressed in percentages, can be given for the terms 

normal and abnormal deterioration. The percentages vary with the circum- 
stances—length of time in transit, original condition of the product, season of 
the year, and other factors—and must be evaluated in the light of past experience 
under similar conditions. The respondent had the burden of showing that the 
percentage of decay which was shown to have developed in this case was abnormal 
in comparison with other shipments of the same product, over the same route, 
and under the same conditions. Frank & William Parker v. Donoff Bros. & Block 
and W. H. Gross, PACA Docket No. 2050, S. 1404.” 
On consideration of the record in the instant case as a whole, it is 
believed to be sufficient to say that respondent has failed to sustain 
the burden of showing that the percentage of decay which developed 
in transit was abnormal. From all the evidence submitted, it is con- 
cluded that the cabbage in question met the grade requirements of 
the contract at shipping point. 

Respondent also contends that complainant has not proved any loss 
which warrants an award of reparation and that complainant failed 
to minimize the loss by exercising due diligence in having the cabbage 
resold. It is believed, however, that since respondent’s failure to 
accept the cabbage was under such circumstances as to constitute a 
rejection without reasonable cause, full responsibility for the loss 
sustained by complainant rests upon respondent, and the complainant 
under such cirumstances is only obligated to use sound judgment in 
minimizing the loss. It is immaterial whether the cabbage was resold 
on April 10, 11, or 12, 1946, since it is not believed that a period of 
three days would constitute an unreasonable time within which to 
accomplish resale of the produce after rejection. Since there is no 
dispute concerning the number of bags involved or the invoice price 
and the report of investigation clearly discloses the proceeds received 
by complainant, it is concluded that the proof of damages in the sum 
of $1105.44 is sufficient to support an award of reparation in that 
amount. In this connection it may be said that it is well settled that 
damages may be computed from the information in the exhibits and 
report of investigation. William D. Branson, Ltd. v. J. Lerner and 
Sons, 6 A. D. 378, 385. 

For the reasons stated, it is concluded that respondent’s rejection 
of the shipment involved in this proceeding was without reasonable 
cause and in violation of Section 2 of the act. Reparation should be 
awarded complainant in the amount of damages sustained, being the 
difference between the invoice price and the amount realized by com- 
plainant on resale, or $1105.44, with interest. The facts should be 


published. 





210 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1105.44, with interest thereon at 5 
percent per annum from April 9, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1724) 


Tirron Propucre Company v. R. J. Encruiso. PACA Doc. No. 4842. 
Decided March 9, 1948. 


Failure To Pay Reduced Price of Purchase Price—Default 


Where respondent purchased a carload of watermelons and on arrival of the 
shipment objected to the price because of the condition of the melons, and 
the price was reduced by complainant, delivery thereafter being accepted 
and check given in payment of reduced price but paymert was later stopped 
on the check and respondent failed to answer the complaint, it is held that 
respondent’s failure to pay complainant the reduced purchase price for the 
watermelons is a violation of the act, and his failure to answer the com- 
plaint is deemed to be an admission of the truth of the allegations contained 
therein, and reparation should be awarded complainant for the amount 
claimed.* 


Tifton Produce Company, of Tifton, Georgia, complainant pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seq.), informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on March 17, 1947, and a formal com- 
plaint was filed on September 19, 1947. A copy of the report of 
investigation was served on complainant on October 31, 1947. A 
copy of the formal complaint and a copy of the report of investiga- 
tion were likewise served on respondent on November 4, 1947. 

The formal complaint alleges that on or about June 22, 1946, com- 
plainant contracted in interstate commerce to sell to respondent one 
carload, or approximately 1640, Grey watermelons at the agreed total 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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price of $350 f. o. b. loading point in the State of Georgia; that this 
sale was negotiated by the Howard Fenton Company, a broker located 
at Toledo, Ohio, who acted in negotiating the sale as agent for both 
complainant and respondent, and that a carload of the kind, quality, 
grade and size of watermelons specified in the aforesaid agreement 
and contained in car SAL 89297, previously shipped by complainant 
in interstate commerce from loading point in the State of Georgia, 
was thereafter tendered by complainant to respondent at Bowling 
Green, Ohio, where respondent examined the shipment and thereafter 
telephoned complainant requesting a reduction in price due to condi- 
tion of the melons. It is further alleged that the price was reduced 
by agreement of the parties to $275, for which amount respondent 
mailed a check to complainant and accepted delivery of the water- 
melons. Respondent thereafter stopped payment on the check thus 
leaving respondent indebted to complainant in the amount of $275, 
for the recovery of which this proceeding was instituted. 

In a letter which accompanied the formal complaint when it was 
served upon respondent, it was explained that failure to answer within 
20 days after receipt of such notice would constitute a waiver of hear- 
ing and would also be deemed to be an admission of the truth of the 
facts alleged in the complaint, as provided in the rules of practice 
(10 F. R. 2209 et seg.). Notwithstanding such notice, respondent has 
failed to answer the complaint which, therefore, is disposed of on the 
basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Homer L. Cartwright, is an individual doing busi- 
ness as Tifton Produce Company, whose post office address is Tifton, 
Georgia. . 

2. Respondent, R. J. English, is an individual whose post office 
address is 128 North Church Street, Bowling Green, Ohio, and during 
all the times mentioned in the complaint filed herein he was duly 
licensed under the act, but this license terminated on September 11, 
1946. 

3. On or about June 22, 1946, complainant contracted in interstate 
commerce to sell and respondent to purchase a carload of Grey water- 
melons, at the agreed price of $350 for the carload f. o. b. loading point 
in the State of Georgia, and it was understood that the shipment was 
to be delivered to respondent at Bowling Green, Ohio. 

4. This contract of purchase and sale was negotiated by the Howard 
Fenton Company, a broker located at Toledo, Ohio, who acted in the 
transaction as agent for both complainant and respondent. 


784769484 
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5. On June 25, 1946, complainant delivered to respondent at Bowling 
Green, Ohio, car SAL 89297 containing approximately 1640 Grey 
watermelons as specified in the aforesaid agreement, previously 
shipped in interstate commerce from loading point in the State of 
Georgia. After inspection respondent objected to the price because 
of the condition of the watermelons, and the amount was reduced to 
$275 by mutual agreement. Respondent thereafter accepted delivery 
of the shipment for which he gave complainant a check in payment of 
said reduced purchase price but subsequently stopped payment on the 
check and has since failed to pay complainant any swn whatever for the 
shipment in controversy. 

. 6. Informal complaint was filed on March 17, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
reduced purchase price for the carload of watermelons involved in this 
proceeding was, and is, in violation of section 2 of the act. Complain- 
ant, therefore, should be awarded reparation in the full amount of the 
agreed purchase price, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $275, with interest thereon at 5 per- 
cent per annum from June 28, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1725) 


Forest Crry Weincart Propuce Company v. AARON ROSENTHAL. 
PACA Doc. No. 4809. Decided March 11, 1948. 


Failure to Account—Interpretation of Contract—Joint Account—Damages 


Where the parties entered into an agreement whereby a carload of Mexican 
tomatoes grading U. 8. No. 1 at Chicago was to be sold by respondent on 
joint account with complainant at a joint cost higher than the price paid 
by complainant, of which the respondent was advised, but because the 
tomatoes failed to grade U. 8. No. 1 at New York destination, respondent 
sold them for account of complainant before complainant could object, it 
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is held that the agreement provided for U. S. No. 1 tomatoes at Chicago and 
Federal inspection certificate discloses that complainant shipped such to- 
matoes, and, therefore, reparation should be awarded complainant for the 
difference between the sum remitted by respondent and a half of the joint 
cost specified in the agreement.* 


Mr. Sol Edgert of Edgert & Edgert, of Cleveland, Ohio, for complainant. Mr. 
Irving Coopersmith, of New York, New York, for respondent. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et 
seq.), in which informal complaint was made to the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on March 11, 1947, and a formal 
complaint was filed on June 30, 1947. A copy of the formal complaint 
and a copy of the report of investigation were served on the respondent 
by registered mail on August 12, 1947. A copy of the report of in- 
vestigation was likewise served on complainant on August 13, 1947. 

The formal complaint alleges that on February 27, 1947, complain- 
ant consigned an interstate carload shipment of 780 lugs of Mexican 
tomatoes to respondent to be sold on joint account at the agreed joint 
account cost of $2.75 per lug, or $2,145.00 for the carload f. o. b. 
shipping point, plus duty and crossing charges which brought the total 
to $2,600.50 plus freight, handling, sorting and inspection charges. A 
Federal inspection of these tomatoes at Chicago, Illinois, on February 
25, 1947, disclosed that they graded U.S. No. 1 at that time. The com- 
plaint also alleges that respondent accepted delivery of the shipment 
on its arrival at New York, New York, and thereafter remitted to 
complainant $584.93 for credit on costs but has ever since failed, ne- 
glected and refused to pay complainant the agreed total cost plus half 
the profits, if any, and has likewise failed to pay complainant half the 
loss sustained, $1,007.78, for the recovery of which complaint was filed 
in this proceeding. 

Respondent filed an answer denying that he entered into an agree- 
ment with complainant as alleged in the complaint and contending 
that on or about February 27, 1947, he received a telegram from com- 
plainant confirming a telephone conversation with complainant during 
which the parties agreed for respondent to handle the shipment. in 
controversy on joint account. On arrival of the shipment at New 
York, New York, respondent notified complainant that the tomatoes 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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did not conform to the agreement since they would not grade U. S. 
No. 1 and the parties then entered into a subsequent agreement that 
the respondent would “sell the tomatoes solely at the risk of the com- 
plainants and that the joint agreement between them was terminated 
and not in force and effect.” Respondent denies that complainant 
shipped tomatoes of the grade and quality alleged in the complaint and 
denies that respondent is indebted to complainant for half the alleged 
loss or any other sum and by way of a further defense alleges that at 
the time the parties negotiated the transaction in controversy, com- 
plainant stated that the tomatoes had cost $2.75 per lug, f. 0. b. ship- 
ping point, plus duty and crossing charges, or $2,600.50 for the car- 
load, plus freight, handling, sorting and inspection. Respondent al- 
leges upon information and belief that “the cost of said tomatoes was 
$2.50 f. o. b. shipping point” and because of complainant’s false state- 
ments intentionally misrepresenting the cost of the tomatoes, respond- 
ent was induced to enter into the joint venture. Respondent claims 
that he “is entitled to a cancellation of the joint venture agreement 
ab initio and to be restored to his status quo prior thereto.” It is 
contended, therefore, that complainant has no cause of action and 
for this reason the complaint should be dismissed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Bernard Weingart, 
Morton Weingart and Sidney Weingart, whose address is The North- 
ern Ohio Food Terminal, 4000 Oranbe Avenue, Cleveland, Ohio. 

2. Respondent is an individual whose address is 308 Washington 
Street, New York, New York. At the time of the transaction in- 
volved herein respondent was licensed under the act. 

3. On February 27, 1947, William Neye, representing complainant, 
engaged in a telephone conversation with respondent during which it 
was agreed that a carload of 780 lugs of Mexican tomatoes contained 
in car ART 23325, then at Chicago, Illinois, where the tomatoes had 
graded U.S. No. 1 two days earlier, would be shipped by complainant 
to respondent at New York, New York, where on arrival respondent 
would sell the tomatoes under a joint account agreement with com- 
plainant at the joint cost of $2.75 per lug, f. o. b. shipping point, plus 
duty and crossing charges, or $2,600.50 for the carload, plus freight, 
handling, sorting and inspection charges. 

4. The shipment arrived at New York, New York, on or about 
March 6, 1947, approximately three days late. On March 7, 1947, 
respondent wired complainant that since the tomatoes failed to grade 
U.S. No. 1 at New York they would not be handled under joint ac- 
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count and later that day, and without advice from complainant, wired 
complainant that the tomatoes had been sold for complainant’s ac- 
count. An accounting rendered by respondent under date of March 
12, 1947, discloses net proceeds of $584.95, which complainant has 
credited to respondent. 

5. The net loss on the transaction is the difference between the joint 
cost of $2,600.50 and the net proceeds of $584.95, or $2,015.55. Re- 
spondent has not paid to complainant one-half of the net loss, or 
$1,007.78, or any part thereof. 

6. Formal complaint was filed on June 30, 1947, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


During a telephone conversation between authorized representatives 
of the parties on February 27, 1947, it was agreed that complainant 
would ship the carload of Mexican tomatoes here in controversy from 
Chicago, Illinois, to New York, New York, where respondent would 
sell the tomatoes under a joint account agreement providing an f. o. b. 
cost to respondent of $2.75 per lug. It appears to have been under- 
stood by the parties that approximately two days before this agree- 
ment was entered into, the tomatoes graded U. S. No. 1 at Chicago, 
Illinois, as disclosed by a certificate of Federal inspection included in 
the record. This inspection is referred to in the confirming telegram 
to which no objection was made by respondent. It is concluded, 
therefore, that the parties understood that the tomatoes were U.S. No. 
1 at Chicago and not warranted by complainant to be of that grade 
on arrival at New York, as contended by respondent. A certificate 
of Federal inspection secured by respondent on March 6, 1947, which 
was the approximate time of arrival of the shipment at that destina- 
tion, discloses that the tomatoes then failed to grade U.S. No. 1 because 
of grade defects in excess of tolerance. An average of 4 percent decay 
and an average of 8 percent slightly sunken or discolored areas were 
reported. Respondent wired complainant the following day that the 
shipment would not be handled on joint account because “Only had 
understanding with you ART 23325 to be usone.” Apparently with- 
out any reply from complainant respondent sold the tomatoes for the 
account of complainant to whom a net of $584.95 was remitted on or 
about March 12, 1947. The remittance of $584.95 was accepted by 
complainant, but not in full settlement. This proceeding is for the 
recovery of the difference between the sum so paid by respondent and 
the joint account f. o. b. price of $2.75 per lug plus carrier charges, 

Respondent contends that during the negotiations complainant 
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informed respondent that complainant had purchased the shipment at 
a price of $2.75 per lug f. o. b. shipping point, whereas the record 
discloses that complainant actually paid $2.50 per lug f. o. b. shipping 
point. Respondent insists that this misrepresentation of the cost 
nullifies the contract between complainant and respondent and relieves 
respondent of all liability thereunder. Complainant, on the other 
hand, not only denies having represented that the original cost was 
$2.75 per lug f. o. b. shipping point, but states that during the tele- 
phone negotiations respondent was fully advised of the fact that com- 
plainant had paid $2.50 per lug f. o. b. shipping point for the tomatoes, 
although because of incidental expenses and services rendered in pro- 
curing the car the shipment was being offered to respondent for han- 
dling on joint account at $2.75 per lug f. o. b. shipping point. Re- 
spondent has the burden of proving the alleged misrepresentation. 
The evidence consists of sworn statements by respondent, Aaron Ros- 
enthal, and William Neye, who conducted the negotiations for com- 
plainant. Rosenthal says “that on or about February 27, 1947, re- 
spondent and complainant agreed to handle a carload of Mexican 
_ Tomatoes on the joint account upon complainant’s representation that 
these tomatoes cost him $2.75 per lug F. O. B. shipping point.” Neye 
denies that he represented that the tomatoes cost the complainant $2.75 
per lug f. o. b. shipping point, and adds that he “definitely disclosed to 
the Respondent the original cost of $2.50 per lug, but that to the joint 
account the charge would be $2.75 because of the expenses incurred by 
the complainant and the general services rendered in acquiring the 
same.” Without attempting to decide what was said in the course of 
the telephone conversation in question, it is concluded that respondent 
has failed to sustain the burden of proving that complainant repre- 
sented to respondent that the complainant had paid $2.75 per lug 
f. o. b. shipping point for the tomatoes here involved. 

The record discloses that while respondent appears to have made 
prompt objection to the shipment on arrival at New York, it was sold 
by him before complainant had an opportunity to object to respond- 
ent’s threatened disposition of the shipment or enter into any nego- 
tiations with him. Respondent, therefore, must be held to have ac- 
cepted the shipment under the joint account agreement and having 
so accepted he must be held liable for half of any resulting profit or 
loss under the joint account agreement. R. U. Le Cato v. Knaebel 
Produce Company, PACA Docket No. 2978 S. 2036. Since the sale 
resulted in a loss of $2,015.55, reparation should be awarded com- 
plainant for half the loss, or $1,007.78, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,007.78, with interest thereon at 5 
percent per annum from March 12, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 1726) 


C. W. Havener & Co., Inc. v. Cen rau Frurr Co., Lrp. PACA Doe. 
No. 4556. Decided March 12, 1948. 


Failure to Pay—Consignment for Sale—Admission of Liability 


Where complainant seeks loss sustained on sale of tomatoes for respondent under 
consignment agreement and respondent admitted liability, held complainant 
is entitled to reparation for the amount claimed.* 


Counterclaim—Place of Oral Hearing 


Where respondent admitted liability on the complaint but filed a counterclaim 
arising out of a different transaction, and respondent contends that the 
hearing should have been held in Texas, the location of its business, instead 
of New York, the place of business of complainant, held, that the act requires 
the hearing to be at the place where the person complained of has its place 
of business and since the counterclaim involved a new transaction, com- 
plainant was the party complained of and the hearing was properly held 
in New York.* 


Failure to Pay Purchase Price—Lack of Suitable Shipping Condition 


Where respondent, in counterclaim, sought the purchase price of tomatoes sold 
and shipped to complainant, which tomatoes complainant claims were not in 
suitable shipping condition, held, that the tomatoes were abnormally de- 
teriorated and reparation should be awarded respondent for the proceeds 
from the resale of the tomatoes by complainant.* 


Messrs. Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, 
for complainant. Mr. Joseph Petchesky, of New York, New York, for re- 
spondent. Mr. James A. O'Donnell, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On December 5, 1945, complainant C. W. Havener & Co., Inc., filed 
a complaint against respondent Central Fruit Co., Ltd., under the 





*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930, as amended, (7 
U.S. C. 1940 ed., 499a et seg.). It is alleged that on or about May 10, 
1945, respondent consigned to complainant a carload of Texas to- 
matoes (PFE 41130) for which complainant paid a draft of $2,340, 
but on sale of the tomatoes at auction for respondent’s account the net 
proceeds were less than the draft. Complainant asks for an award of 
reparation in the amount of such difference, $873.69. ' 

On February 25, 1946, respondent filed an answer to the complaint 
admitting liability for the amount of $873.69. In a “cross-complaint” 
filed at the same time, respondent alleges that on or about May 15, 
1945, it sold to Bill Johnson, complainant’s buying agent, 780 lugs of 

“size 6 x 7, double-wrapped U. S. No. 1 “Queen of Sheba” brand to- 
matoes contained in car GARX 67324, at $3.10 per lug f. o. b. McAllen, 
Texas; that the tomatoes were being loaded at the time of sale; that 
they then graded U.S. No. 1; and that the tomatoes were inspected and 
accepted by Bill Johnson. Respondent alleges further that the car- 
load arrived in New York City on May 24, 1945, on which day com- 
plainant, through Bill Johnson, requested permission to handle the 
tomatoes for respondent’s account; that such request was approved 
by respondent only on the condition that complainant first secure an 
inspection which would reverse the shipping point inspection; and 
that complainant failed to obtain such inspection at destination and 
sold the tomatoes at auction without respondent’s authorization for 
net proceeds of $250.04. According to the respondent, complainant is 
indebted to it in the amount of $1,544.31, which sum represents the 
difference between the original sale price of $2,418.00, less the $873.69 
due and owing by respondent to complainant. 

No formal answer was filed by complainant to the cross-complaint. 
However, as complainant pointed out in a letter dated May 14, 1946, 
the allegations of the cross-complaint are deemed denied pursuant 
to the provisions of section 47.9 (c) of the rules of practice (7 CFR, 
Cum, Supp., 47.1 et seg.). Complainant also requested that the oral 
hearing on the cross-complaint be held in New York City, where its 
principal place of business is located. 

The record includes a report of investigation that was made by the 
Fruit and Vegetable Branch, copies of which were served on both 
parties. 

A hearing was held in New York City on October 16, 1947. Both 
parties were represented by counsel. Respondent’s counsel moved (1) 
to adjourn the hearing 30 days to permit the appearance of certain 
witnesses, and (2) to transfer the place of hearing to Texas, where 
respondent has its place of business. Both motions were denied by 
the Examiner. No witnesses were called to testify. Respondent 
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rested its case after offering in evidence a number of exhibits in sup- 
port of the allegations of the cross-complaint. Complainant’s posi- 
tion, as set forth in counsel’s brief, is that respondent has not stated 
nor proven a violation of the act by complainant. 


FINDINGS OF FACT 


1. Complainant C. W. Havener & Co., Inc., is a corporation whose 
address is 308 Washington Street, New York, New York. During 
the year 1945, complainant was licensed under the act. 

2. Respondent is a partnership composed of Raymond Snow, W. C. 
Bohannon, and J. M. Bohannon, doing business under the firm name 
and style of Central Fruit Co., Ltd., at McAllen, Texas. Respondent 
was licensed under the act from December 1, 1944, to December 1, 1945. 

3. On or about May 10, 1945, Bill Johnson, acting for complainant, 
contracted for the consignment, by respondent to complainant, for 
sale of a carload of tomatoes in PFE 41130. Complainant received 
and sold the tomatoes in New York City on May 21, 1945. On June 1, 
1945, complainant paid respondent’s draft for $2,340, which amount 
was $873.69 more than the net proceeds. Respondent admits that the 
amount of $873.69 is due and still owing to complainant. 

4. On or about May 15, 1945, Bill Johnson, acting for complainant, 
purchased from respondent 780 lugs of size 6 x 7, double wrapped 
U.S. No. 1 “Queen of Sheba” brand tomatoes, at a price of $3 per lug 
f. o. b. McAllen, Texas, for shipment to complainant at New York City. 
The tomatoes were then being packed and loaded in car GARX 67324, 
at McAllen, Texas, and Federally graded U. S. No. 1 with no decay. 

5. The tomatoes in GARX 67324 were shipped from McAllen, Texas, 
on or about May 15 and arrived in New York City on May 24,1945. At 
nine o’clock that night, they were examined by a Federal inspector. 
The certificate notes that the shipment “Now fails to grade U. S. No. 1 
account of condition factors,” and contains the following statement : 

“Approximately 5% mature green, 15% turning, 70% ripe, including 8% 
soft, remainder firm. 6 to 15% decay in most samples, no decay in some, aver- 
aging approximately 8%, generally Bacterial Soft Rot, advanced. 38 to 12%, 
averaging 8% with numerous slightly sunken and discolored areas over shoulders.” 

6. On May 24, 1945, complainant telegraphed its rejection of carload 
GARX 67324 to Bill Johnson, who thereupon notified respondent of 
the rejection and of complainant’s willingness to handle the car on 
consignment. On the same day, respondent informed Bill Johnson by 
telephone that before the tomatoes should be turned down and sold at 
auction for respondent’s account, a reverse inspection should be ob- 
tained. Still later on the same day, Bill Johnson wired complainant 
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to obtain a Government inspection and “if official inspection shows out 
grade Central appreciate your handling.” 

7. Complainant sold the tomatoes that were shipped in car GARX 
67324 on May 25, 1945, through the New York Fruit Auction Corp., 
for respondent’s account, and realized gross proceeds of $827.50, which 
sum represented the reasonable value of the tomatoes. Complainant 
deducted expenses of $577.46 including a commission of $66.20. A 
check for the balance of $250.04 was forwarded to respondent by com- 
plainant. On November 14, 1945, complainant informed respondent 
that payment was being stopped on the check. 

8. Complainant’s informal complaint was filed on June 27, 1945, 
- which was within nine months after the cause of action accrued. Re- 
spondent’s informal counterclaim was filed on August 6, 1945, which 
was within nine months after accrual of the cause of action alleged 
therein. 

CONCLUSIONS 


The oral hearing in this proceeding was held in New York, where 
complainant has its place of business. At the outset of the hearing, 
respondent’s attorney requested a continuance for 30 days at which 
time Mr. Bohannon or Mr. Snow, respondent partners, would be in 
New York and available as witnesses. It appears from the record 
that the attorney requested that the matter be set down for hearing 
the last half of September 1947, and, by letter dated September 18, 
1947, he advised the examiner that the hearing date suggested, Oc- 
tober 16, 1947, would be satisfactory. At the hearing, respondent’s 
attorney did not state that the witnesses had agreed to attend the 
hearing or that some unexpected circumstance had arisen which pre- 
vented them from being present. The motion for a continuance made 
at the hearing cannot be considered as either proper or timely and 
the action of the examiner in denying the motion was a proper eXer- 
cise of the powers vested in him by section 47.11 (c) of the rules of 
practice. 

Respondent’s attorney also requested that the proceeding be trans- 
ferred for hearing to McAllen or Mission, Texas, because section 
47.15 (c) of the rules of practice provides that “Unless the parties 
otherwise agree, the place of hearing shall be the place in which the 
respondent is engaged in business.” Complainant’s attorney takes the 
position that, since respondent admitted the cause of action set out 
in the complaint, the only controversy remaining was on the claim 
filed against complainant and, therefore, the proper place of hearing 
was New York City. 

The difficulty presented here stems from the interpretation and 
application of section 47.15 (c) of the rules of practice and, in par- 
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ticular, the word “respondent” used therein. The Secretary has au- 
thority under section 15 of the act to make necessary rules relating 
to procedure, but he is bound by the confines of the statute. For 
proper perspective, consideration must be given to the pertinent pro- 
visions of the act and, in connection therewith, the rights of the parties 
in this proceeding. In section 7 (a) the person making the complaint 
and the party complained of are referred to as “complainant” and 
“respondent” respectively. 

Section 2 of the act provides that “It shall be unlawful in or in 
connection with any transaction in interstate of foreign commerce” 
for any commission merchant, dealer, or broker to engage in any of 
the enumerated practices. Section 6 (a) states that “Any person com- 
plaining of any violation of any provision of section 2 by any com- 
mission merchant, dealer, or broker may, at any time within nine 
months after the cause of action accrues” file a complaint with the 
Secretary. It provides further that “a copy of the complaint thus 
made shall be forwarded by the Secretary to the commission mer- 
chant, dealer, or broker, who shall be called upon to satisfy the com- 
plaint, or to answer it in writing, within a reasonable time to be pre- 
scribed by the Secretary.” Under this section, the respondent is 
called upon to answer the alleged cause of action arising out of a 
transaction under the act. Necessarily, a defense or claim not related 
to the particular transaction out of which the complaint resulted is 
not in response to that complaint and, therefore, is not properly a part 
of such answer. Where respondent’s claim arises out of a transac- 
tion different from that in the complaint, it constitutes an independ- 
ent proceeding against complainant whether interposed for affirma- 
tive relief or merely to offset the complaint. Such claim must be 
filed within the statutory period of nine months and otherwise satisfy 
jurisdictive requirements. Lubet Produce v. Gordon Scharping, 5 
A. D. 570, Ricks Fertilizer Company v. M. Dunn & Company, 
5 A. D. 194. 

The foregoing distinction between an “answer” and a cross-action 
is in conformity with established legal principles. It is generally 
understood that a defendant is entitled, by way of recoupment, to 
claim in his answer all just allowances and demands accruing to him 
in connection with the identical transaction from which the original 
cause of action arose. Pennsylvania R. Co. v. Miller (C. C. A. 5th, 
1942) 124 F. 2d 160. The court, in discussing the matter of recoup- 
ment, said “This is not a setoff or counterclaim in the strict sense, 
because it is not in the nature of a cross demand, but rather it lessens 
or defeats any recovery by the plaintiff. It goes to the existence of 
plaintiff’s claim and is limited to the amount thereof.” Cf. Anony- 
mous Decision, 6 A. D, 231. 
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Having resolved the fact that a party is a “respondent” under 
paragraph 6 (a) of the act only insofar as an answer to the trans- 
action involved in the complaint is concerned, we turn now to para- 
graph 6 (c) of the act. This paragraph, from which section 47.15 (c) 
of the rules of practice is paraphrased, reads as follows: 

“If there appear to be, in the opinion of the Secretary any reasonable grounds 
for investigating any complaint made under this section, the Secretary shall 
investigate such complaint and may, if in his opinion the facts warrant such 
action, have said complaint served by registered mail or otherwise on the per- 
son concerned and afford such person an opportunity for a hearing thereon 
before a duly authorized examiner of the Secretary in any place in which the said 
person is engaged in business: .. .” [Italics ours.] 

This paragraph means that the administrative hearing shall be 
at the place where a respondent, within the meaning of paragraph 
(a) of section 6, is engaged in business. Section 47.15 (c) of the 
rules of practice, which specifically uses the word “respondent,” must 
be restricted likewise in application. 

In the present proceeding, respondent admitted liability for the 
amount prayed for in the complaint. Respondent’s “counter-com- 
plaint” set up a cause of action arising out of a transaction foreign 
to the complaint. As to such new claim, respondent was in fact the 
complainant. The place of hearing was New York City where the 
party complained of, the original complainant, was engaged in busi- 
ness and the examiner correctly so ruled. 

The fact that the parties were originally designated as complainant 
and respondent and the designations were not reversed with respect 
to the counter-complaint has no bearing whatever. In many instances, 
independent claims have been interposed by the party originally 
complained of and, accordingly, the rules of practice, section 47.8 (b) 
provide that the answer may include “any set-off or counterclaim.” * 
Where a complaint and cross-demand are both disputed two hearings 
would be ordinarily necessary. Section 47.8 (b) is desirable from the 
standpoint of administrative expediency, since both matters may be 
disposed of at the required hearing on the original complaint. The 
Secretary may not, however, take away the statutory rights of the 
party complained of, whether proceeded against by an original com- 
plaint or a cross-demand, unless consent is given. 

Respondent introduced in evidence at the oral hearing a copy of a 
telegram addressed to complainant by Bill Johnson for the purpose 

1The words “set-off” and “counterclaim” are not defined in the act or in the rules of 
practice. The rights of set-off and counterclaim are of statutory origin, State and Federal, 
United States v. Eckford, 73 U. S. 484. Set-off is a demand asserted which arises out of a 
transaction different from that sued on. Counterclaim is often understood to be an affirm- 
ative demand whether arising out of the same transaction or not. Cf. Fruit Exchange v. 


D. L. Piazza Brokerage Co., PACA Docket No. 3432, S. 2439. See 87 AIR 187 and 57 C. J., 
Set-off and Counterclaim, §§ 1, 2, and 11. 
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of proving the purchase of the tomatoes in car GARX 67324 by com- 
plainant. This telegram dated May 15, 1945, reads, in part, as follows: 

“PICKED UP THREE CAR DEAL BELIEVE SATISFACTORY BOUGHT 
CENTRAL FRUIT MDT 19703 SHIPPED SATURDAY 78067 3.00 F. O. B. USONE 
QUEENSHEBA ALSO GARX 67324 CADIB [out today] 78067 3.00 FOB QUEEN- 
SHEBA. CONSIGNED PFE 41130 SHIPPED TENTH .. . 67324 41130 STDRF 
[standard refrigeration] LOGANSPORT STDVT [standard ventilation] 
THEREON .. .” 

There was also introduced in evidence a copy of draft and invoice 
dated May 15, 1945, addressed to complainant, pertaining to this ship- 
ment. The invoice shows “780 lugs U. S. No. 1 Tomatoes—6 x 7” and 
the price per lug is $3.10 or a total amount of $2,418. 

Complainant’s attorney contends in: his brief that no valid, binding 
contract existed between the parties since the telegram does not indi- 
cate unequivocally the parties to the agreement nor does it show 
whether the tomatoes were to be U. S. No. 1 at shipping point or 
destination. It is also asserted that respondent failed to establish the 
element of price because there is a variance between the telegram and 
the invoice. The telegram contains the price of $3, whereas the in- 
voice and respondent’s prayer for reparation reflects a price of $3.10 
per lug. 

The only logical inference to be drawn from the telegram of May 15, 
1945, is that Johnson purchased the carloads of tomatoes, including 
GARX 67324, for and on behalf of complainant. That Johnson had 
authority from complainant to negotiate such purchases is indicated 
by various statements made by complainant. For éxample, in the in- 
formal complaint dated June 27, 1945, which related to PFE 41130, 
complainant refers to Johnson as “our Texas representative.” 

The telegram of May 15 and the invoice further show the grade and 
brand of the tomatoes, and the basis of sale as f. o. b. Even in the 
absence of an express agreement, the presumption exists that the basis 
of a sale is f. 0. b. Cf. Smith, Fitzmaurice Co. v. Harris, 126 No. 308, 
138 Atl. 389. The only question concerns the price agreed upon and 
here the respondent would appear to be bound by its telegram of 
June 1, 1945, addressed to complainant, wherein respondent states 
that a complaint on car GARX 67324 would be filed under the act 
unless complainant paid the full purchase price of $2,340, which is $3 
per lug for the 780 lugs contained in the carload. 

The purchase of carload GARX 67324 having been made on an 
f. o. b. shipping point basis, there was an implied warranty that the 
tomatoes were in suitable shipping condition. The condition of the 
tomatoes on arrival at New York City indicates that the tomatoes were 
abnormally deteriorated. Maillouw Fruit & Produce Company, Ine. v. 
Wesco Foods Company, 3 A. D. 811. Since there is no evidence that 
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the shipment was not handled under normal transportation service 
and condition, the conclusion is warranted that complainant’s rejection 
of the shipment was with reasonable cause. 

The record shows that respondent was notified, thro: agh Johnson, 
of complainant’s refusal to accept the tomatoes hessabe of the ab- 
normal deterioration and of its willingness to handle the tomatoes on 
consignment for respondent. Respondent alleges in its counterclaim 
that Johnson was instructed by telephone that, before this car should 
be turned down and sold at auction for the account of respondent, a 
reverse inspection should be obtained. On May 24, 1945, Johnson sent 
_ the following telegram to complainant: 

. .. TAKB GOVERNMENT INSPECTION .. . 67324 HAVE GOVERNMENT 
WIRE CENTRAL COLLECT % IF OFFICIAL INSPECTION SHOWS OUT 
GRADE CENTRAL APPRECIATES YOUR HANDLING.” 

Government inspection was obtained that night by complainant and 
complainant telegraphed Johnson: 

... PRELIMINARY REPORT STATES SIX TO FIFTEEN AVERAGE 
8% DECAY. CAR OUT OF GRADE SO SOLD AUCTION SHIPPERS ACCOUNT 
AS INSTRUCTED .. .” 

The following morning complainant had the tomatoes sold at auction. 

Respondent contends that, in the absence of an inspection reversing 
the shipping point inspection, the sale by complainant at auction was 
unauthorized. It is apparent that the instructions from respondent 
to Johnson differ from those given to complainant, in that the latter 
did not call for an inspection which would reverse that made at the 
shipping point. Complainant appears to have acted reasonably in 
interpreting the telegram to mean that the inspection was for the 
purpose of substantiating its claim that the tomatoes were abnormally 
deteriorated for U. S. No. 1 grade. 

Complainant has stated that Johnson was its agent or representative. 
Since the resale was unauthorized, complainant was not entitled to the 
commission shown in the account sales rendered to respondent. The 
unauthorized resale rendered complainant liable for the reasonable 
value of the produce. The resale appears to have been promptly made. 
The net resale price is considered to be the reasonable value of the 
tomatoes in the absence of evidence to the contrary. 

It is concluded that complainant should be awarded reparation 
against respondent in the amount of $557.45, the difference between 
$873.69, which respondent admits is due and owing to complainant on 
car PFE 41130, and $316.24, the net proceeds from the resale of the 
tomatoes in car GARX 67324, together with interest. The respond- 
ent’s counter-complaint should be dismissed and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order respondent shall pay 
complainant, as reparation, $557.45, with interest thereon at 5 percent 
per annum from June 1, 1945, until paid. 

Respondent’s counter-complaint is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1727) 
PACA Doc. No. 4671.* Decided March 12, 1948. 
Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed where original order found 
supported by the facts and the law.** 


Mr. David Siskind, of New York, New York, for respondent. 
Decision by Thomas J. Flavin, Judicial O ficer. 
ORDER DISMISSING RESPONDENT’S PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
By order dated December 10, 1947, complainant was awarded repara- 
tion in the amount of $3,381.05, with interest, which represents the 
balance of the purchase prices of two carloads of tomatoes sold to 
respondent. 

The petition for reconsideration of this order was received from 
respondent on December 30, 1947, the time for filing having been ex- 
tended by the Judicial Officer, upon request. The bases for this peti- 
tion are that the order is contrary to prior decisions and to the Rules 
and Regulations issued pursuant to the act; that certain facts were 
presumed and not supported by proof; and that matter asserted in 
defense was either overlooked or completely disregarded. 

Respondent contends in the petition, as it did in the original pro- 
ceeding, that one of the agreed terms of the contract was “Penn- 
sylvaniarouting”from * * *. Onthis premise, respondent claims 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd., 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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the cars were not diverted at * * * because complainant did not 
properly fill out the diversion orders and placed them with the 
B & O instead of delivering carriers. The facts show that the cars 
had been previously ordered for diversion to the B& Oat * * * 
and were in fact received by that carrier. In the order of December 
10, 1947, it was found that only “Pennsylvania delivery” had been 
agreed upon and, since this is supported by the preponderance of 
the evidence, respondent’s contentions in this respect need not be 
considered further. 

Respondent states that even if it were assumed that the carrier was 
entirely at fault in timely diverting the shipments to * * *, re- 
" spondent was absolved of liability by reason of section 46.24 (q) of the 
regulations which, in connection with cars in transit, provides that : 

“If the carrier fails to accomplish diversion when properly notified, and such 
notification has been duly acknowledged by the carrier, the contract of sale shall 
be deemed to have become null and void, unless otherwise specifically provided.” 

It is clear that this provision is not applicable to the present pro- 
ceeding. The facts show that respondent actually received the ship- 
ments, allowed them to remain on track for a week, and then resold 
them. Respondent stated that it withheld the tomatoes from the mar- 
ket in anticipation of better prices. Whatever the reason, respondent 
accepted the tomatoes and was constrained, with respect to possible 
causes of action, to the recovery of damages, if any. 

Respondent forwarded to complainant the net proceeds received 
from the sale of the tomatoes. It cannot be assumed that the damage 
to respondent is represented by the difference between the contract 
price and the net proceeds. Not only was the resale delayed but the 
record indicates that the cars were not properly iced while on track, 
the bunkers being found empty prior to resale. In the absence of 
proper proof of the damages sustained by respondent, none was al- 
lowed in the original order. 

The order of December 10, 1947, appears to be supported by the 
facts of record and the law applicable, and it is affirmed. The petition 
is dismissed without service upon complainant. This order and the 
order of December 10, 1947, shall become effective 30 days after the 
date hereof. 

Service of this order shall be made upon the parties by registered 
mail or in person. 
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(A. D. 1728) 


PACA Doc. No. 4814.* Decided March 15, 1948. 


Dismissal of Complaint With Prejudice 


On complainant’s request, after settlement of the controversy, the complaint is 
dismissed with prejudice. 


Complainant pro se. Mr. Michael A. Spatola, of Philadelphia, Pennsylvania, for 
respondent. Mr. James A. O'Donnell, Presiding Cflicer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


On August 1, 1947, complainant filed a formal complaint against 
respondent under the Perishable Agricultural Commodities Act, 1930 
(7 U. S. C. 1940 ed. 499a et seg.), seeking to recover damages in the 
amount of $413.53 alleged to have been sustained by respondent as a 
result of complainant’s refusal to accept delivery of an interstate car- 
load shipment of onions. Respondent filed an answer alleging that 
the onions tendered by complainant failed to meet contract require- 
ments and were rejected for that reason. 

Respondent requested an.oral hearing which was granted under Sec- 
tion 47.15 of the rules of practice (10 F. R. 2209 et seg.; 11 F. R. 224). 
Prior to the date set for hearing, complainant advised that the “case 
has been settled with respondent and complaint is hereby withdrawn 
with prejudice.” Accordingly, the complaint filed in this proceeding 
is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1729) 


Sumrer County Farmer’s Market, Inc. v. B. Roy Sampte. PACA 
Doc. No. 4852. Decided March 15, 1948. 


Failure to Pay Balance of Purchase Price Including Cost of Containers—Default 


Where complainant sold respondent several lots of tomatoes, making separate 
charges for the tomatoes and the containers, and respondent accepted deliv- 
ery, paid a part of the agreed purchase price, and failed to answer the com- 
plaint, it is held that the cost of the containers was a necessary part of the 
cost of the tomatoes and respondent’s failure to answer is deemed an admis- 
sion that the allegations contained in the complaint are true and, therefore, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


784769—48——5 
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reparation should be awarded complainant in the full amount of the agreed 
price of the tomatoes and containers, less a credit for payment on account.* 


Sumter County Farmer’s Market, Inc., of Webster, Florida, complainant pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.). Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on February 24, 1947. In the formal complaint filed on 
October 17, 1947, complainant alleged that during the period from 
May 25 to and including May 31, 1946, the complainant sold to the 
respondent six lots of tomatoes and containers at agreed prices totaling 
$816.31, of which $616.31 remains due and owing to complainant. 
This proceeding was instituted for the recovery of the unpaid balance 
of the agreed purchase prices for the produce and containers. A copy 
of the report of investigation was served on complainant on November 
13,1947. Respondent was served with a copy of the formal complaint 
and a copy of the report of investigation on November 14, 1947. 

In a letter which accompanied the formal complaint when it was 


served upon respondent, it was explained that failure to answer within 
20 days after receipt of such notice would constitute a waiver of hear- 
ing and would also be deemed to be an admission of the truth of the 
facts alleged in the complaint, as provided in the rules of practice (10 
F. R. 2209 et seg.). Notwithstanding such notice, respondent has 
failed to answer the complaint which, therefore, is disposed of on the 
basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Sumter County Farmer’s Market, Inc., is a corpora- 
tion whose address is Webster, Florida. 

2. Respondent is an individual, B. Roy Sample, whose address is 
911 Assembly Street, Columbia, South Carolina. At the time of the 
transactions involved in this proceeding respondent was not licensed 
under the act although conducting such business as required him to be 
so licensed. 

3. During the period from May 25 to and including May 31, 1946, 
complainant contracted in interstate commerce to sell and respondent 
to purchase six lots of tomatoes, together with containers in which to 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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pack said tomatoes, at agreed prices totaling $816.31. The respondent 
inspected and packed the tomatoes at loading point, or had them 
packed under his personal supervision, and thereafter shipped the 
tomatoes in interstate commerce from Webster, Florida, to Columbia, 
South Carolina. 

4. Respondent has paid to complainant $200.00 in connection with 
the transactions involved in this proceeding. There remains a balance 
due of $616.31, no part of which has been paid. 

5. The informal complaint was filed on February 24, 1947, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent wrote a letter to the Fruit and Vegetable Branch under 
date of May 22, 1947 admitting indebtedness to complainant in the 
amount claimed in the complaint, but contending that he was unable 
at that time to pay the full amount due complainant. So far as the 
record discloses, respondent has paid complainant but $200.00, thus 
leaving an unpaid balance of $616.31 admitted to be due and owing to 
complainant. 

The record discloses that $210.24 of the previously mentioned sum 
owed by respondent to complainant is for containers purchased and 
used by respondent for shipment of the tomatoes involved in this 
proceeding. It is reasonable to assume that these tomatoes could not 
have been sold to respondent without some arrangement for placing 
them in containers, the cost of which is usually included in the price 
asked for the produce. The fact that in the instant case a separate 
charge was made for the containers actually used in shipment of the 
tomatoes involved does not materially change the situation and the 
cost of the containers should, therefore, be considered as a part of 
the cost price of the tomatoes, in the same manner as in the usual case 
where no distinction is made between the cost of the produce and 
the cost of the containers in which it is placed, the containers being 
a necessary part of the transaction. This situation is clearly dis- 
tinguishable from that in Stahmann Farms v. Jack Braunston and 
Son, 5 A. D. 295, 298 in which it is said: 

“It appears that the crates were not purchased by complainant for necessary 
use in disposing of the culls for respondent’s account. The crates apparently 
were sold by complainant to respondent, as a separate item, prior to respondent’s 
breach of the contract. Since crates are not perishable agricultural commo- 
dities and the ones here involved were not covered by the contract agreement, 
this item cannot be included in the reparation award under the act.” 

It is concluded, therefore, that respondent’s failure to pay the full 
amount of the agreed purchase price for the tomatoes and containers, 
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as agreed by the parties, constituted a violation of section 2 of the act 
and reparation should be awarded complainant in the amount of 
$616.31, with interest, and the facts should be published. 


ORDER 


Within 30 days from date of this decision, respondent shall pay to 
complainant, as reparation, $616.31, with interest thereon at 5 percent 
per annum from May 31, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1730) 
PACA Doc. No. 4759.* Decided March 18, 1948. 


Dismissal—Lawful Rejection—Breach of Implied Warranty of Merchantability 


Where complainant claimed the balance of the purchase price of a carload of 
lemons which respondent rejected, held, that the lemons delivered to respond- 
ent were in breach of the implied warranty of merchantability because of 
condition factors and, the rejection being with reasonable cause, the com- 
plaint should be dismissed.** 


Acceptance by Diversion—Evidence—Place of Inspection—Lawful Rejection 


Where complainant, in an action for unlawful rejection, contended that re- 
spondent’s diversion of rolling car of lemons was an acceptance, held, the 
evidence shows that the parties had agreed that the lemons should be in- 
spected and accepted or rejected at the point to which diverted, and since 
the inspection at point of diversion disclosed that the produce was not mer- 
chantable, the rejection was lawful.** 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Respondent 
pro se. Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seg.). 
In the formal complaint filed November 12, 1946, complainant seeks 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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an award of reparation for the loss which resulted from the alleged 
rejection without reasonable cause of a carload of lemons sold to re- 
spondent. Complainant alleges that it acted as broker in negotiating 
the contract between the seller, * * * and respondent, and ob- 
tained by assignment the claimof * * * against respondent. Re- 
spondent filed an answer dated June 18, 1947, in which liability is 
denied. 

The amount claimed in the formal complaint did not exceed $500, 
and, in accordance with the Rules of Practice, Section 47.20, the pro- 
ceeding was conducted under the shortened method of procedure. The 
parties submitted statements of fact in affidavit form. In addition to 
these statements, the record contains the report of an investigation 
made by the Department. A copy of this report was served upon com- 
plainant’s attorney on June 2, 1947, and upon respondent on June 3, 
1947, together with a copy of the formal complaint. 

The evidence shows that on June 26, 1946, * * * doing business 
as * * * contracted to sell to respondent one carload of Sunkist 
lemons at the agreed price of $5.50 per box delivered at * * *. 
Complainant acted as broker in this transaction and prepared and 
forwarded to the contracting parties a memorandum of sale. No state- 
ment of grade or quality is contained in the copy of the memorandum 
which is attached to the complaint. 

Respondent’s position is that the lemons were purchased with a 
guarantee of sound arrival and he sold the carload to * * * of 
* * * on the same basis. Respondent states that * * * re- 
jected the lemons on arrival because of the large percentage of decay 
and respondent, in turn, rejected them to complainant. According 
torespondent, * * * of complainant, said “Alright, John, I don’t 
want you to get hurt, we’ll sell the car of lemons here.” 

Complainant denies, in effect, that the lemons were sold to respond- 
ent on the basis of sound arrival and alleges that, after the rejection, 
respondent agreed to reimburse the shipper for any loss incurred in 
the disposition of the lemons. It is contended by complainant that 
respondent accepted this carload of lemons by diverting itto * * * 
and that, by rejecting the shipment thereafter, respondent waived any 
right to claim damages from the seller for breach of contract. 


FINDINGS OF FACT 
1. Complainant * * * is a corporation whose address is 
* * * 
2. Respondent * * * is an individual whose address is 
* * *, and was at the time of this transaction duly licensed under 
the act. 
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3. On June 26, 1946, * * * doing businessas * * *, con- 
tracted to sell to respondent one carload of Sunkist lemons in car 
PFE 42797 which had been shipped from * * *, onJune 23, 1946. 
The agreed price was $5.50 per box, or a total price of $2,552, delivered 
to respondent at * * *. It was further agreed that the shipment 
was “To Be Delayed in * * * for 24 hours so as to hold up 
delivery.” The manifest covered 464 boxes of the following brands: 
60 Shamrock, 304 Liberty and 100 El Merrito. 

4. The contract between * * * and respondent was negotiated 
by * * *, Assistant Manager ofthe * * * officeof * * * 
who prepared and forwarded to each party to the transaction a mem- 
- orandum of sale. The parties did not object to the terms contained 
in the memorandum. 

5. On or about June 27, 1946, respondent sold the lemons in car 
PTE Gi to * * * of * * * end euthoriondd * * * to 
divert the shipment which was then in transit. * * * ordered 
the shipment diverted to * * * on June 28. 

6. The lemons in car PFE 42797 arrived at * * * on July 1, 
1946. * * * inspected the lemons and ordered an inspection by 
the * * *. The report of this agency dated July 1, 1946, reads: 

“Commodity: Lemons-sunkist-shamrock, Liberty and Elmerto Brand; Good 
full type bulge packs of size 300 to 360 noted. Tissue wrapped. Generally well 
formed ané clean with 10% to 15% showing minor scars; 12% showing rough 
and coarse ; occasional showing green tinge. Fairly good to good quality. Stock 
well matured to 10% to 15% showing weak rind and early stages of breakdown. 
Elmerito brand showing less than 2% decay noted. Liberty Brand showing 3 
to 21 average 6% blue mold decay, in well advanced stages. Shamrock Brand 
sound to less than 3% blue mold decay.” 

7. On July 1, 1946, respondent advised * * *, of complainant, 
that the decay was excessive, whereupon * * * stated he would 
look at the lemons and if, in his opinion, they were excessively decayed 
he would advise respondent. * * * did not notify respondent of 
his findings. On July 3, 1946, * * * telegraphed complainant 
that the lemons were being refused because of excessive decay. 

8. At complainant’s request, the lemons in car PFE 42797 were sold 
by * * * of * * *, The gross proceeds were $2,486.50 and 
the net proceeds were $1,649.72, after deduction of expenses of $836.78, 
as follows: repacking, $45.70; freight, $544.68; demurrage, $23.80; 
R. R. unloading, $15.59; cartage $32.95; and handling charge, $174.06. 
The account sales dated August 8, 1946, states that 52 boxes were lost 
in reconditioning and 7 boxes were found empty in the car. The 
net proceeds were paid to complainant. 

9. The purchase price as invoiced to respondent by * * * was 
$2,552, less freight and Federal tax of $544.68, or a balance of 
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$2,007.32. The net proceeds of $1,649.72 received by complainant 
were $357.60 less than the net invoice price. 

10. By an assignment in writing dated October 8, 1946, * 
transferred to * * * its claim against respondent with respect 
to car PFE 42797. 

11. The formal complaint was received by the Department on No- 
vember 12, 1946, which was within nine months after the cause of 
action accrued. 


* * 


CONCLUSIONS 


Respondent contends that the lemons were purchased from * * * 


with a guarantee that they would be sound on arrival. This conten- 
tion is not sustained by the evidence of record. The memorandum 
of sale issued by complainant contains no guarantee of ‘soundness 
and respondent received a copy of this memorandum but made no 
objection to complainant. It is reasonable to assume, therefore, that 
the memorandum stated correctly and fully the discussed and agreed 
terms of the contract of purchase and sale. Respondent’s under- 
standing as to sound arrival actually appears to have been derived 
by implication from the fact that the contract was on a delivered basis, 
rather than from an express representation made by complainant. 
This is shown by a copy of a telegram, dated July 25, 1946, which 
respondent sent to complainant. The telegram is as follows: 

“REFERENCE TO PREVIOUS TELEPHONE CONVERSATION 42726 AR- 
RIVED SHOWING EXCESSIVE DECAY. WE AGREED THIS NOT GOOD 
DELIVERY AS YOU SOLD US ON DELIVERED BASIS WHICH IS SOUND 
ARRIVAL. YOU ADVISED US YOU MAKING DISPOSITION ELSEWHERE 
UNDER THE CIRCUMSTANCE WE ACCEPT NO LIABILITY ON PEE 42797.” 

The next question for consideration is whether the lemons were 
excessively decayed upon arrival at * * *, as respondent has as- 
serted. The contract of June 26, 1946, did not contain any express 
warranty of grade or quality, merely the brand “Sunkist.” There was 
an implied warranty, however, that the lemons delivered would be 
merchantable. R. H. Dietz & Company v. Eisner Grocery Company, 
PACA Docket No. 2032, 3; S. 1210. 

The best evidence of the quality and condition of the lemons 
at * * * on July 1, 1946, the date of arrival, is the report made 
by the * * *. It was noted that approximately two-thirds of the 
lemons, the 304 boxes of Liberty Brand, had decay ranging from 3 
to 21 percent, average 6 percent, Blue Mold Rot. THE U. S. STAND- 
ARDS FOR LEMONS, effective March 15, 1941, provide for four 
grades, U. S. No. 1 to U. S. No. 3 including a Combination Grade, 
and in each instance a total tolerance, on a container basis, of not 
more than 3 percent is allowed for lemons affected by decay upon 
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arrival in other States than that of their origin. In addition to decay, 
the inspection report states that 10 to 15 percent of the lemons showed 
weak rind and early stages of breakdown. 

Further evidence of the condition of the lemons at destination is 
shown by the affidavit of * * *,of * * *. The affiant states 
that on July 8 and 10, 1946, he personally checked the unloading and 
reconditioning of the lemons in car PFE 42797 and 7 boxes were empty 
in the car and 52 boxes of lemons were lost in reconditioning. In our 
opinion, the evidence indicates that the lemons delivered by com- 
plainant’s assignor were commercially unacceptable and that the re- 
jection by respondent was not without reasonable cause. 

Complainant contends that diversion of the rolling carload of 
lemons to * * * amounted to an acceptance and that, by reject- 
ing the shipment after arrival, respondent waived any right to claim 
damages from the seller for breach of contract. In answer to this, 
respondent states that “I called * * * ofthe * * * and told 
him that I could sell itto * * * and he told me to go ahead and 
divert it and that I would not be obligated.” Respondent states 
further that the diversion to * * * was inconsequential because 
the lemons would have been in the same or worse condition if shipped 
Gwatto * * *. 

The weight of the evidence supports respondent’s contention that 
the carload of lemons was diverted to * * * with the knowledge 
and consent of complainant. It is alleged in the complaint that the 
carload was tendered to respondent at * * *. In the opening state- 
ment of facts, * * * states that respondent’s version of their 
conversation with respect to the diversion “is incorrect,” but he does 
not relate his understanding of the conversation or deny that there was 
any such conversation. Furthermore, complainant made no objec- 
tion to the diversion when informed by respondent that the lemons 
had arrived at * * *. Under these facts, it is concluded that the 
parties did not intend the diversion to amount to an acceptance but 
that, instead, the lemons were to be inspected and accepted or rejected 
at * * * 

Complainant contends in the opening statement that respondent 
unduly delayed rejecting the shipment until July 5, 1946. The record 
shows that the carload of lemons arrived in * * * prior to or 
at about the same time as it would have arrived at * * *. Onthe 
day the lemons arrived, July 1, * * * notified * * * by 
telephone that they were excessively decayed and “I told him at that 
time that I did not want the car of lemons.” * * * states that 
“he then advised * * * that he would look at the car and if it 
showed any excessive decay he would call the said * * * back 
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on the phone with reference to the possibility of securing an allowance 
for such excessive decay.” * * * states further that he inspected 
the lemons and “there being in his opinion no excessive decay in said 
car of lemons, he did not again phone * * *.” On July 
3, * * * notified * * *, by telegram that the lemons were 
rejected. 

From the foregoing statements, it is apparent that respondent was 
prepared to reject the lemons on July 1 but withheld such rejection 
in order to afford * * * the opportunity to inspect. * * * 
did not notify respondent as to his findings on inspection and on July 
3 respondent rejected the lemons. Since the delay in rejecting was 
directly attributable to * * * failure to state his findings, the 
rejection on July 3 is considered to have been within a reasonable 
time. 

It is concluded that respondent’s rejection was not without reason- 
able cause and the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1731) 


PACA Doc. No. 4839.* Decided March 24, 1948. 


Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on request of complainant after parties 
agreed to settlement of controversy. 


Complainant, pro se. Respondent, pro se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On October 9, 1947, complainant filed a formal complaint against 
respondent under the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C. 1940 ed. 499a et seq.), for the recovery of the contract pur- 
chase price of an interstate carload shipment of lettuce which was 
accepted by respondent at * * *. Respondent requested and was 
granted an extension of time within which to file an answer which, 
however, was not filed. On March 1, 1948, a letter was received from 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed, 
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complainant stating that the parties had reached an agreement in the 
matter and requesting no further action. Accordingly the complaint 
filed in this proceeding is hereby dismissed. 

Service hereof shall be made on the parties. 


(A. D. 1732) 


Jones & Kavanaau Co., Lap. v. Crrrus Marketine Company. PACA 
Doc. No. 4906. Decided March 24, 1948. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of cauliflower to respondent, who accepted 
delivery but failed to pay the purchase price and failed to file an answer to 
the complaint, held, that respondent’s failure to answer was a waiver of an 
oral hearing and an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the agreed purchase price was a Violation of the 
act for which reparation should be awarded complainant in the amount of 
such price.* 


Jones & Kavanagh Co., Ltd., of Los Angeles, California, complainant pro se. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.). By formal 
complaint filed January 15, 1948, complainant alleges that on Novem- 
ber 4, 1947, it sold to respondent at Los Angeles, California, for ship- 
ment to St. Louis, Missouri, 552 crates of cauliflower, consisting of 
551 pony crates at $1.10 per crate and 1 wire-bound crate (cauliflower 
trimmed and cellophane wrapped) at $3.75 per crate; that on 
November 5, 1947, respondent called at complainant’s packing shed 
with its truck, accepted the cauliflower as being the kind, quality and 
grade called for by the contract, and loaded said cauliflower on its 
truck; and that respondent has since failed to pay any part of the 
purchase price of $609.85. 

A copy of the formal complaint and a copy of the report of inves- 
tigation were personally served on respondent on February 12, 1948. 
At the same time and as a part of such service respondent was noti- 
fied in writing that its answer to the formal complaint should be 
filed within 20 days from its receipt of such notice and that, in ac- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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cordance with section 47.8 (c) of the rules of practice, failure to file 
an answer would be deemed to be an admission of the allegations of 
the complaint. No answer to the formal complaint was filed by re- 
spondent and the proceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant, Jones & Kavanagh Co., Ltd., is a partnership com- 
posed of J. L. Kavanagh, Wm. J. Job, Mark E. Magee, Jack M. Silva, 
Leonard Jones, Anthony T. Bettencourt, Mary I. Kavanagh, and 
Mary E. Kavanagh, whose post office address is 1362 East 6th Street, 
Los Angeles 21, California. 

2. Respondent, Citrus Marketing Company, is a partnership com- 
posed of Jack Pack and Sam Vinci, whose post office address is 1277 
Produce Row, Los Angeles 21, California. At the time of the trans- 
action involved in this proceeding, respondent was licensed under 
the act and is now so licensed. 

3. On November 4, 1947, complainant sold to respondent, for ship- 
ment in interstate commerce, 552 crates of cauliflower, 551 pony 
crates at $1.10 per crate and 1 wire-bound crate (cauliflower trimmed 
and cellophane wrapped) at $3.75 per crate, or a total sale price 
of $609.85. 

4. On November 5, 1947, complainant delivered and respondent 
accepted the quantity, kind, quality and grade of cauliflower called 
for by the contract. 

5. Respondent purchased the cauliflower for shipment to St. Louis, 
Missouri, and in fact shipped it by truck to that city. 

6. Although prompt payment was contemplated by the contract, 
respondent has failed to pay complainant any part of the purchase 
price of $609.85. 

7. The formal complaint was filed January 15, 1948, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


During the investigation of the complaint, Sam Vinci, a partner 
in respondent firm, informed a representative of the Department 
that he negotiated the transaction with complainant; that he inspected 
and accepted the cauliflower involved in this proceeding at the time 
it was loaded; that the cauliflower was purchased for shipment by 
truck to St. Louis, Missouri, and it was sent to a dealer in that city; 
that he was satisfied with the kind and quality of cauliflower that 
he received; and that his firm admitted owing the seller the sum of 
$609.85, or the purchase price of the merchandise. Furthermore, re- 
spondent’s failure to file an answer to the complaint constituted a 





238  PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 7A.D. 


waiver of hearing and an admission of the facts alleged in the com- 
plaint. It is concluded that respondent’s failure to pay to complain- 
ant the sum of $609.85 for cauliflower delivered was in violation of 
section 2 of the act. Reparation should be awarded complainant in 
that amount, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $609.85, with interest thereon at 5 percent 
per annum from November 10, 1947, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1733) 


PACA Doc. No. 4783.* Decided March 29, 1948. 
Dismissal of Petition for Reconsideration 


Respondent’s petition for reconsideration dismissed where evidence supports 
prior order.** 


Mr. Joseph H. Epstein, of Brooklyn, New York, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 
DISMISSAL OF PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a e¢ seg.), complainant was awarded 
reparation against respondent by order dated March 1, 1948, based 
upon respondent’s unlawful rejection of an interstate carload ship- 
ment of cabbage. Respondent contends that the rejection was justified 
because the cabbage failed to meet contract requirements and filed a 
petition for reconsideration in which it is alleged that the aforesaid 
reparation order was in error in finding (1) ‘hat the cabbage when 
shipped was U.S. No. 1 cabbage as specified in the contract, (2) that 
complainant has sufficiently shown that the cabbage met contract re- 
quirements when shipped, and (3) that no Federal inspection was 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 
**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 





- 2 i te ae te” ee ee ae 


7 A.D. PACA DOC. NO. 4783 239 


available at shipping point when the carload of cabbage in contro- 
versy was shipped. 

The Federal inspection certificate issued two days after arrival of 
the shipment at destination and five days after shipment from loading 
point shows that the cabbage then failed to grade U. S. No 1 only 
because of an average of five percent decay in the wrapper leaves, 
mostly in initial stages. Since the grade standards for U. S. No. 1 
cabbage allow a two percent tolerance for decay, the fact that the cab- 
bage showed five percent decay at destination five days after shipment 
warrants the conclusion that this cabbage either graded U. S. No. 1 
at shipping point or was so substantially in conformity with that 
grade as to make rejection by respondent unjustified. 

Respondent has attempted to show that Federal inspection was 
available to complainant at the time of shipment and for this reason’ 
better evidence of the quality and condition of the cabbage shipped was 
in fact available to complainant. In support of this contention, re- 
spondent has submitted a photostatic copy of a letter received from 
the Federal Supervisor located at * * * which states that in- 
spectors were located at * * * and * * * on April 3,4 and 
5, 1946. This letter also states, however, that inspectors were not 
available unless previous arrangements had been made for their 
services. 

Since all points raised by respondent in the petition for reconsidera- 
tion were given full consideration in reaching a decision in this case, 
it is concluded that respondent’s objections are without merit and the 
petition for reconsideration is hereby dismissed without making prior 
service thereof on complainant. 

This order and the order of March 1, 1948, shall become effective 
30 days after the date hereof. 

Service of this order shall be made upon the parties by registered 
mail or in person. 





COURT DECISIONS 


Unirep States v. Turner Datry Company, C. C. A. 2d Cir., — F. 
2d —. Decided February 18, 1948. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action No. 9364 


Judgment of District Court to Enforce Compliance with Order No. 41, Modi- 
fied—Filing of Reports—Payment of Sums Due Market Administrator— 
Exhaustion of Administrative Remedy 


: Where, upon motion of the Government for summary judgment, the District 
Court in an enforcement action against defendant, a milk dealer, ordered 
defendant to comply with Order No. 41 regulating handling of milk in the 
Chicago area, by filing the required reports and paying the milk market ad- 
ministrator the amounts found to be due on the basis of said reports and 
defendant’s records, and permanently enjoined defendant from violating 
the order in the future, and the court’s findings of fact and conclusions were 
to the effect that defendant is subject to the order; that it is valid, issued 
in full compliance with the Agricultural Marketing Agreement Act of 1937; 
that the defendant is a handler within the meaning of the act; and that the 
court had jurisdiction upon appeal by defendant, the Circuit Court of Appeals 
for the Seventh Circuit modified the judgment of the lower court so as to 
include a proviso that the injunction shall be without prejudice to defendant’s 
right to pursue promptly its administrative remedy, in case it feels impelled 
so to do, and it should not be required to pay its money into court without 
first having the opportunity to pursue its administrative remedy.* + 


Order No. 41—Finding of Ascertainment and Determination of Parity Price 


Where, in an enforcement action, defendant, a milk handler, upon appeal from 
the District Court, urged that the Secretary of Agriculture should have ascer- 
tained and published the price of milk that would give it a purchasing power 
equivalent to that during the base period and that, as he had not done so, 
Order No. 41 was invalid, the Circuit Court of Appeals held that defendant’s 
remedy lay in an application for a review filed with the Secretary ; that upon 
a petition seeking such relief, the Secretary could properly have been asked 
to determine whether he had duly ascertained parity prices and published 
the same, and, if not, to amend his record so as to include a finding on such 


prices.* ¢ 


Order No. 41—Record Showing Determination of Parity Price by 
Market Administrator 


The record shows that the market administrator ha? determined the parity price 
of milk, pursuant to sections 2 and 8e of the act, for he proceeded to find that 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 

+Upon the Government's application for rehearing the Circuit Court of Appeals modified 
its original opinion. Text of modification opinion will be found on page 246, post.—Ed. 
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the prices were not reasonable in view of certain economic conditions af- 
fecting the market supply and demand for milk and, therefore, proceeded to 
establish a minimum price that would reflect all of the factors involved.* ¢ 


Order No. 41—Handler’s Right to Question Constitutionality of 
Legislation or of Administrative Order 


Defendant, a milk handler, had no right to attack the constitutionality of legis- 
lation or of the administrative order since, in the first place, no constitutional 
question is involved, and, in the second place, there is a vast difference be- 
tween a litigant’s right to plead unconstitutionality of a statutory enactment 
or of an administrative order and his right to have corrected the form of 
an administrative order to which he is subject.* 7 


Order No. 41—Power of Court to Determine Validity of Order 


Although the District Court, in an enforcement action, was in nowise concerned 
with the question of validity of the order, the court did consider the question 
of validity of the order, for it expressly held that it was not illegal or invalid, 
but, if the trial court had jurisdiction to decide the question, this conclusion, 
was the only justifiable one under the facts, in view of the language of the 
act and the order :* ; 


Before Sparks and MtnTon, Circuit Judges, and LINDLEY, District Judge 


Linney, District Judge. 

The United States brought suit in the District Court against defend- 
ant to enforce compliance with Order No, 41, and the amendments 
thereto, issued in pursuance of the Agricultural Marketing Agreement 


Act of 1937, 7 U.S. C., Sec. 601, et seq., regulating handling of milk 
in the Chicago area. The Complaint alleged that defendant had 
failed to file reports with the Marketing Administrator as required 
and owed the Administrator various sums of money due under the 
provisions of the order, the exact amount of which could not be com- 
puted until proper reports had been filed and audited. Plaintiff 
prayed a mandatory injunction commanding defendant to file im- 
mediately reports for each of the pertinent delivery periods, directing 
that defendant pay such sums as should be found due, and permanently 
restraining defendant from violating any of the provisions of Order 
No. 41, as amended. 

The defendant interposed certain defenses, only three of which are 
of importance here; namely, that the order as amended is illegal be- 
cause (1) of “failure to determine the purchasing power of milk in 
the pre-war period”; (2) it does not include a finding by the Secretary 
of Agriculture that he had ascertained, prior to issuance of the order, 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 

+ Upon the Government's application for rehearing the Circuit Court of Appeals modified 
its original opinion. Text of modification opinion will be found on page 246, post.—Hd. 
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“the price that would give milk a purchasing power equivalent to its 
purchasing power during the base period”; and (3) the Secretary did 
not conduct public hearing or take evidence at such hearings, as re- 
quired by the terms and provisions of the Agricultural Marketing 
Agreement Act of 1937. Defendant did not deny that it had failed 
to comply with the order. 

Upon motion for summary judgment the District Court ordered 
defendant to comply with the order by filing the required reports and 
paying the Market Administrator the amounts found to be due on the 
basis of said reports and defendant’s records, and permanently en- 
joined defendant from violating the order in the future. Special 
-findings of fact and conclusions were to the effect that defendant is 
subject to the order; that it is valid, issued in full compliance with the 
Agricultural Marketing Agreement Act of 1937; that defendant is a 
handler within the meaning of that Act; that by its failure to file 
the reports required by Order No. 41 since July 1, 1941, defendant has 
violated the order and the Act pursuant to which it was issued; that 
the court had jurisdiction, and that a permanent injunction should 
issue as prayed. 

Upon appeal, defendant urges that the Secretary of Agriculture 
should have ascertained and published the price of milk that would 
give it a purchasing power equivalent to that during the base period 
and that, as he had not done so, Order No. 41, as amended, was invalid; 
that summary judgment was wrongly entered, and, finally, that the 
judgment is so broad in its terms as to defeat defendant’s right to 
resort to administrative relief provided for in Sections 8c (15) (A) 
and (B) of the Agricultural Marketing Agreement Act of 1937. 

Order No. 41 was involved in UV. S. v. Wrightwood Dairy Co., 123 
I’, 2d 100, 315 U. S. 110; Ruzicka v. U. S., 329 U.S. 287; and U. S. v. 
Turner Dairy Co., 162 F. 2d 425 (CCA 7), and a similar order, relating 
to other territory, in U. S. v. Rock Royal Cooperative, Inc., 307 U.S. 
533. Consequently we shall not reiterate the provisions of the Act, its 
scheme of operation, and the terms of Order No. 41, except insofar as 
necessary to a determination of the issues presented. 

The Act, as amended, in Section 8c (18), provides that 

“The Secretary of Agriculture, prior to prescribing any term in the marketing 
agreement or order, or amendment thereto, relating to milk or its products, 
if such term is to fix minimum prices to be paid to producers or associations of 
producers, or prior to modifying the price fixed in any such term, shall ascertain, 
in accordance with Section 2 and Section 8e, the price that will give such 
commodities a purchasing power equivalent to their purchasing power during 
the base period.” * * * 

“Whenever the Secretary finds, upon the basis of the evidence adduced at 
the hearing required by Section 8b or 8c, as the case may be, that the prices 
that will give such commodities a purchasing power equivalent to their pur- 
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chasing power during the base period as determined pursuant to Section 2 and 
Section 8e are not reasonable in view of the price of feeds, the available 
supply of feeds, and other economic conditions which affect market supply and 
demand for milk and its products in the marketing area to which the contem- 
plated agreement, order, or amendment relates, he shall fix such price as he 
finds will reflect such factors, insure a sufficient quality of pure and wholesome 
milk and be in the public interest.” 

Defendant insists that under these provisions it was the Secretary’s 
duty to make a prior determination of the prices that would give 
milk a purchasing power equivalent to its purchasing power during 
the base period; that it was his statutory duty to set forth that price in 
the order and in each amendment thereto, and that the failure to 
include this price and to publish it invalidates the order. 

It does not appear that the District Court considered in any way the 
premise that it was not endowed with jurisdiction to decide this issue 
in the enforcement action. Evidently the court proceeded on the 
theory that it had jurisdiction and decided that the order was not 
illegal because of anything urged. The Government now suggests that 
the issue of validity was not proper subject matter for the court’s 
consideration. It relies upon Section 8c (15) (A) of the Act which 
provides that 
“any handler subject to an order may file a written petition with the Secretary 
stating that any such order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with law.” 

The same Section provides further that, praying for modification 
and to be exempted, an applicant shall-be given opportunity for a 
hearing upon the application; that the Secretary shall rule upon it; 
and that the latter’s decision shall be final, “if in accordance with 
law.” 

Under Section 8¢ (15) (B) District Courts are vested with jurisdic- 
tion in equity to review the ruling of the Secretary upon a complaint 
filed within twenty days of entry of his decision. In such a cause, the 
District Court has the right to review the ruling and, if it finds it 
is not in accordance with law, it must remand the proceedings to the 
Secretary or take such further proceedings as in its opinion the law 
requires. The same Section provides explicitly that the pendency of 
administrative proceedings shall not impede or delay the United 
States from obtaining relief in the enforcement action. 

These provisions were considered by the Supreme Court in J. S. v. 
Ruzicka, 329 U. S. 287. The question there was whether a handler of 
milk, such as defendant, might resist an enforcement claim against him 
by the Secretary without having previously sought to challenge the 
claim in a proceeding before the Secretary. The court commented 

784769486 
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that the District Courts are specifically vested with the jurisdiction 
to enforce orders issued by the Secretary under the Act but that a 
handler subject to an order may apply to the Secretary of Agriculture 
to have it vacated or amended or modified “if not in accordance with 
law”; that, when the order is so challenged, the determination of the 
Secretary, after hearing, is final “if in accordance with law.” The 


court proceeded : 


“The procedure devised by Congress explicitly gave to an aggrieved handler 
an appropriate opportunity for the correction of errors or abuses by the agency 
charged with the intricate business of milk control. In addition, if the Secretary 
fails to make amends called for by law the handler may challenge the legality 
. of the Secretary’s ruling in court. Handlers are thus assured opportunity to 
establish claims of grievances while steps for the protection of the industry 
as a whole may go forward. Sections 8a (6) and 8c (15) thus form a com- 
plementary procedural scheme. Contrariwise, it would make for disharmony 
to extrapolate from these provisions of the statute the right to consider inde- 
pendently in a proceeding by the Government for the enforcement of the Secre- 
tary’s order, questions for which Congress explicitly furnished the handler an 
expert forum for contest with ultimate review by a district court.” * * * 

“Congress has provided a special procedure for ascertaining whether such an 
order is or is not in accordance with law. The questions are not, or may not be, 
abstract questions of law. Even when they are formulated in constitutional 
terms, they are questions of law arising out of, or entwined with, factors that 
call for understanding of the milk industry. And so Congress has provided that 
the remedy in the first instance must be sought from the Secretary of Agriculture.” 


So here it seems clear that defendant’s remedy lay in an application 
for review filed with the Secretary; that upon a petition seeking such 
relief, the Secretary could properly have been asked to determine 
whether he had duly ascertained parity prices and published the same, 
and, if not, to amend his record so as to include a finding on such 
prices. Such ascertainment and determination is clearly action pecu- 
liarly within the functions of a skilled administrative body created for 
the purpose of administering such legislation as is here involved. 
And, though in the Ruzicka case the failure to apply to the Secretary 
involved the validity of claims and audits, we see no reason why the 
task of determination, certification and publishing of parity prices is 
not just as peculiarly within the functions of an administrative tri- 
bunal as determination of the correctness of reports or audits. 

Defendant relies upon cases which recognize a litigant’s right to at- 
tack the constitutionality of legislation or of administrative orders. 
We think they are not in point. In the nrst place, no constitutional 
question is involved. In the second place, there is a vast difference 
between a litigant’s right to plead unconstitutionality of a statutory 
enactment or of an administrative order and his right to have corrected, 
the form of an administrative order to which he is subject. We do not 
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see that this cause involves any constitutional question or any question 
of interpretation or construction. It involves merely the distinction 
between purely judicial functions and quasi-judicial or administrative 
functions. It involves no deprivation of due process of law for the 
reason that the statute provides a judicial review to determine whether 
the administrative finding is in accordance with the law. So we con- 
clude that the District Court, in an enforcement action, was in nowise 
concerned with the question of validity of the order. 

It should be observed, however, that the court did consider the ques- 
tion of validity of the order, for it expressly held that it was not illegal 
or invalid. If the trial court had jurisdiction to decide the question, 
this conclusion, we think, was the only justifiable one under the facts, in 
view of the language of the Act and the order. Thus, in the order as 
amended, the Secretary made an express finding as follows: 

“That the prices calculated to give milk produced for sale in said marketing 
area a purchasing power equivalent to the purchasing power of such milk, as 
determined pursuant to Sections 2 and 8e of said Act, are not reasonable in 
view of the price of feeds, the available supplies of feed, and other economic 
conditions which affect market supply of and demand for such milk, and that 
the minimum prices set forth in this order are such prices as will reflect the 
aforesaid factors, insure a sufficient quantity of pure and wholesome milk and 
be in the public interest.” 

It seems obvious that this language is such as to impel necessarily a 
finding that the Administrator had previously determined the parity 
prices of milk pursuant to Sections 2 and 8e of the Act. He must, of 
necessity, have determined them, for he proceeded to find that they 
were not reasonable, in view of the price of feed, the available supplies 
of feed and other economic conditions that affect the market supply 
of and demand for milk, and having found that such parity prices were 
not reasonable, he proceeded to find that the minimum prices, pre- 
scribed by the order and set forth therein, were such as would reflect 
all of the aforesaid factors, insure a sufficient quantity of pure and 
wholesome milk and be in the public interest. The real question, so 
far as this handler is concerned, is whether the minimum prices fixed 
were proper. It matters not at all what the former determination of 
prices was, for, as the Administrator found, those prices had become 
no longer reasonably applicable to the producers’ situation. Inas- 
much as they had been found to be inadequate, so that it was necessary 
to disregard them and substitute for them new and other minimum 
prices, what the former determination had been became irrelevant and 
unimportant. 

Defendant’s final contention is that the judgment of the court was 
so broad as to defeat its right to resort to administrative relief before 
the Secretary of Agriculture. The judgment does mandatorily re- 
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quire defendant, immediately upon determination by the Adminis- 
trator, to pay all amounts found due and payable. Yet under the Act, 
defendant has, as we have seen, a right to apply for and have a hearing 
upon the issue of whether the Administrator has erred in his compu- 
tations or audits. To approve of the judgment in its entirety might 
imply sub silentio that defendant would be in contempt of court if it 
did not immediately pay the amounts found due and thus be deprived 
of its administrative relief. We conclude, therefore, that the judg- 
ment should be modified so as to include a proviso that the injunction 
shall be without prejudice to defendant’s rights to pursue promptly its 
administrative remedy, in case it feels impelled so to do. It should 
" not be required to pay its money into court without first having had 
the opportunity to pursue its administrative remedy. The judgment 
will be amended in this respect, and as so amended, it is affirmed. 


Unirep States v. Turner Datry Company, C. C. A. 2d Cir., — F. 
2d.—. Decided March 15, 1948. 


CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 
Civil Action No. 9364 


Order No. 41—Modification of Its Original Opinion by Circuit Court of Appeals 
for Seventh Circuit—Enforcement Action—Right to Stay of Judgment— 
Exhaustion of Administrative Remedy 


On the Government’s application for rehearing the Circuit Court of Appeals for 
the Seventh Circuit modified its original opinion by eliminating the language, 
“It should not be required to pay its money into court without first having 
had the opportunity to pursue its administrative remedy,” to which exception 
was taken, and concluding that the question of the right of the defendant to 
a stay of the judgment pending defendant’s exercise of its right to exhaust 
its administrative remedy was not before the court.*; 


ORDER UPON APPLICATION FOR REHEARING 


It is ordered that the final paragraph of the original opinion herein 
be eliminated and that the following paragraph be substituted and 
adopted in lieu thereof. 

Defendant’s final contention is that the judgment of the court was 
so broad as to defeat its right to resort Lo administrative relief before 
the Secretary of Agriculture. The judgment does mandatorily re- 
quire the defendant, immediately upon determination by the Admin- 


*Reference to each point involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
+ Text of original opinion will be found on page 240, ante.—Ed. 
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istrator, to pay all amounts found due and payable. Yet, under the 
Act, defendant has, as we have seen, a right to apply for and have a 
hearing upon the issues of whether the Administrator has erred in 
his computations or audits. To approve of the judgment in its en- 
tirety might imply sub-silentio that defendant would be deprived of 
opportunity to invoke administrative relief and in contempt of court, 
if it did not immediately pay the amounts found due. We conclude, 
therefore, that the judgment should be modified so as to include a 
proviso that the injunction shall be without prejudice to defendant’s 
right to pursue promptly its administrative remedy, in case it feels 
impelled so to do. Whether the order to pay immediately all sums 
found due by the Secretary of Agriculture should be stayed during 
the pendency of an application for relief therefrom, if it should be 
made, we think, is not presented on the present record. When and if 
it is presented, the District Court, sitting in equity, will determine it. 
The judgment will be amended in the respect mentioned, and as so 
amended, it is affirmed. 
The petitions for rehearing are denied. 


Unrrep States or America v. Morris Sotomon, 3 F. R. D, 411. De- 
cided February 16, 1944. 


DISTRICT COURT, E. D. ILLINOIS 


Action to Enjoin Unlicensed Dealer From Operating Without A License— 
Penalties—Jurisdiction—Interstate Commerce—Fresh Vegetables 


In an action to enjoin respondent from engaging as a commission merchant, 
dealer, or broker in the business of handling commodities in interstate 
commerce without a license required by the Perishable Agricultural Com- 
modities Act and to recover penalties provided therein, held, that respondent 
was a dealer for 160 days without a license, receiving 22 carloads of potatoes; 
that the potatoes were old but fresh vegetables within the meaning of the 
act; that the potatoes had been shipped and were in interstate commerce 
when received; and that penalties of $1,300 should be awarded but under 
the evidence an injunction should not be issued.* 


Unlicensed Dealer—Inapplicability of Federal Rules of Civil Procedure in 
Civil Suits of Quasi-Criminal Nature Involving Penalties 


In an action to recover penalties from an unlicensed dealer in perishable com- 
modities where the United States was permitted by the district court to call 
defendant as an adverse witness and subject him to cross-examination, 
held, that, although the Federal Rules of Civil Procedure do not exclude 
cross-examination of an adverse party in suits of a civil nature involving 
penalties, the district court erred in allowing cross-examination of defendant 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—_Ed. 
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inasmuch as the action here was of a quasi-criminal nature and, therefore, 
the Federal Rules of Civil Procedure were inapplicable.* 


Mistrial—Cross-Examination—Erroneously Allowed by Court 


Where the district court erred in permitting the United States to call defendant 
as an adverse witness and subject him to cross-examination, held, that the 
testimony so taken and the evidence thereby adduced should not be con- 
sidered but should be wholly disregarded, and, a mistrial is not necessary 
nor required as the case is before the court without a jury and the decision 
will be limited to the competent evidence.* 


Wua«, J. 

This suit is a civil action by the United States of America for an 
injunction and to recover a judgment in the nature of a penalty against 
the defendant Morris Solomon under the provisions of Section 499c, 
Title 7, U.S.C. A. (Section 3 of the Perishable Agricultural Com- 
modities Act approved June 10, 1930 (46 Stat.531),asamended.) The 
allegations of the complaint are that defendant from September 18, 
1941 to and including the date of the filing of the complaint on May 
22, 1942, was engaged in the business of handling perishable agricul- 
tural commodities as a commission merchant, dealer, or broker within 
the meaning of the Act, at Cairo, Illinois, without a valid and effective 
license therefor from the Secretary of Agriculture. Plaintiff asks a 
money judgment of $500.00 plus $25.00 for each day defendant has 
engaged in business without such license and that defendant be en- 
joined from carrying on such business. Defendant’s answer denies 
the material allegations of the complaint. The case was submitted 
to the court without a jury. 

Said Section 499c of said Act provides that no person shall at any 
time carry on the business of a commission merchant, dealer, or broker 
without a license issued by the Secretary of Agriculture valid and 
effective at such time and that any person who violates any provision 
of this subdivision shall be liable to a penalty of not more than $500.00 
for each such offense and not more than $25.00 for each day it continues 
which shall accrue to the United States and may be recovered in a civil 
suit brought by the United States. 

In the trial of the case, upon motion of the government and over the 
objections of defendant’s counsel, the court permitted the government 
to call the defendant under Rule 43 of ti.2 Federal Rules of Civil Pro- 
cedure as an adverse party and subject him to cross-examination. Said 
Rule 43 plainly provides for such cross-examination if this be an action 
which is controlled by said Rules. 

Rule 81 which relates to the general applicability of the Rules does 


* Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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not exclude civil suits for penalties though it does, in a limited measure, 
exclude “forfeiture of property for violation of a statute of the United 
States” from their applicability. When Rule I is considered the ques- 
tion immediately arises as to whether a suit for a penalty or a forfeiture 
imposed as punishment for violation of a statutory inhibition as 
opposed to compensation for damages can be considered to be within 
the Rules regardless of Rule 81. Rule 1 reads: “These rules govern 
the procedure in the district courts of the United States in all suits of 
acivilnature * * * with the exceptions stated in Rule 81.” 

In the case of Boyd v. United States, 116 U. S. 616, the court said, 
“We are clearly of opinion that proceedings instituted for the purpose 
of declaring a forfeiture of a man’s property by reason of offenses com- 
mitted by him, though they may be civil in form, are in their nature 
criminal.” (Page 634.) Again the court said on the same page, “As, 
therefore, suits for penalties and forfeitures incurred by the commis- 
sion of offenses against the law, are of quasi-criminal nature, we think 
that they are within the reason of criminal proceedings for all the 
purposes of the Fourth Amendment of the Constitution and of that 
part of the Fifth Amendment which declares that no person shall be 
compelled in any criminal case to be a witness against himself.” 

It is quite clear that the penalties prescribed by said Section 499¢ are 
meant to be and operate as a punishment for violations of law and 
though such penalties are to be recovered in a civil suit such suit though 
civil in form is not of a “civil nature” to which the Federal Rules of 
Civil Procedure are limited but of a criminal or quasi-criminal nature, 
Wherefore, under the terms of said Rule 1, a suit for penalties such as 
that before the court is not within the scope of the Rules. 

In view of what I have said it would seem that it was error to compel 
defendant to undergo cross-examination by government counsel over 
objections of his counsel. See Rodisch v. Koethe, 178 Ill. App. 286. 
The testimony so taken and the evidence thereby adduced may not and 
will not be considered but will be wholly disregarded. Since the 
case is before the court without a jury a mistrial is not necessary nor 
required since its consideration and determination can and will be 
limited to the competent evidence adduced at the trial. 

From the competent evidence in the case it appears and I find that 
the defendant Morris Solomon, during the period from September 
18, 1941, to March 24, 1942, carried on the business of a dealer in a 
perishable agricultural commodity, namely potatoes, which was a 
fresh vegetable within the meaning of said Perishable Agricultural 
Commodities Act and the regulations promulgated thereunder; that 
during said period he received twenty-two carloads, or carload lots, 
of potatoes which had been shipped and were in interstate commerce 
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at the time he received them; that the business as carried on by said 
defendant was a wholesale business though a small portion of the 
commodity so handled was sold in the retail trade; that in conducting 
said business he used and made use of the name “Solomon Produce 
Company” which was sometimes abbreviated “Solomon Produce Co.” 
or “Solomon Prod. Co.”; that insofar as the Solomon Tie and Timber 
Co., Inc., or Solomon Tie and Timber Co. participated in said business 
it did so as an instrumentality of the defendant Morris Solomon; that 
during said period defendant had no license issued by the United 
States Secretary of Agriculture which entitled him to do business as 
a dealer in any perishable agricultural commodity or commodities; 
nor had any such license been issued to Solomon Produce Company 
by that name or any of the other names above mentioned, or to the 
defendant by any other name; that during said period from September 
18, 1941, to March 24, 1942 it appears and I find that defendant was 
continuously engaged in said business not less than 160 days. 

Defendant contends that the potatoes in question were not fresh 
vegetables within the meaning of the Act and the regulations. The 
evidence shows that they were not new but neither were they dehy- 
drated. They were subject to rapid deterioration and decay due to 
the effects of heat and cold and other unfavorable conditions. Some 
of them were actually frozen or had been frozen and were in bad 
condition and were sold by defendant at a special price because of 
that fact. I find that the potatoes so dealt in by defendant were 
fresh vegetables and a perishable agricultural commodity within the 
meaning of the Act. 

The defendant contends that because the cars were ordinarily con- 
signed to shipper, or some other name, “Advise Solomon Produce 
Company,” or one of the other names used by it, that they were not 
in interstate commerce when Solomon Produce Company received 
them nor at any time when defendant received or handled them in 
his business. Practically all of them were shipped from Minnesota. 
It is my view that they were still in interstate commerce when defend- 
ant received them at Cairo, Illinois. Furthermore, using the trucks 
of the Solomon Tie and Timber Company, defendant transported the 
potatoes to several different states from Cairo, Illinois and others in 
large quantities were sold to others to be transported from the state. 
They were purchased and obtained by him for that purpose. 

Counsel for government contends that under the statute a separate 
penalty of $500.00 can lawfully be imposed for each of the twenty-two 
carloads of potatoes handled by the defendant. The statute does not 
clearly so state and it must be strictly construed against the govern- 
ment and in favor of the defendant. The offense which is penalized 
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by not more than $500.00 for each offense is carrying on the designated 
business without a license. The complaint does not charge nor does 
the evidence show that he carried on the business during more than 
the one period. In addition to the penalty of not more than $500.00 
aforesaid the statute prescribes a penalty of not more than $25.00 for 
each day the business continues. After considering the evidence, I 
have found that the proof shows that he unlawfully carried on the 
business without license not less than 160 days. 

The evidence does not show and it is not suggested in the briefs 
filed by government counsel that the government is entitled under the 
evidence or under the Act to an injunction against the defendant. 

Under the findings and conclusions heretofore stated I adjudge 
against the defendant the sum of $500.000 for carrying on the business 
of dealer under the Act without a license and the sum of $5.00 for 
each of the 160 days the business continued, or $800.00, making a total 
of penalties of $1,300.00, with costs of suit. 

This memorandum may stand and be filed herein as the court’s find- 
ings and conclusions. Counsel for government may present judgment 
pursuant thereto, upon notice to counsel for defendant. 
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DIsMISSAL 
Consent of Parties —_ Page 

Where petitioners claimed that the regulation of the 
handling of oranges produced in Arizona should be 
eliminated from Order No. 66 regulating the handling 
of oranges grown in the States of California and Ari- 
zona, because of alleged differences between Arizona 
and California in the production and marketing of 
oranges which call for differences in the regulation of 
marketing Arizona oranges, and the Production and 
Marketing Administration filed an applicatioa to 
dismiss the petition, it is ordered, upon consent of 
petitioners, that the petition be dismissed without 
prejudice to the right of petitioners’ subsequently 
filing a new pétition if the results of the pending 
amendatory proceedings involving changes in Order 
No. 66 do not satisfactorily dispose of petitioners’ 
RONGRRIITR 8 ooo eens soe eeanee 1714 179 


COMMODITY EXCHANGE ACT 


Booxs AND REcORDS 
Purpose of Regulatory Requirements Relating to 
The keeping of correct records is prescribed by the 
Commodity Exchange Authority so that by inspection 
of such records it may be ascertained whether or not 
the act was violated, and not merely for the purpose of 
enabling specific records to be produced upon specific 
demand by the administrators of the act when they 
are engaged in an investigation of particular acts 
because of information obtained from other sources -- 180 
What Constitutes Written Record 
The written record showing the true parties to a futures 
contract, required to be kept by a futures commission 
merchant under section 4 of the Commodity Exchange 
Act and section 1.37 of the regulations thereunder, 
is the record which the futures commission merchant 
represents as such 181 





254 


INDEX-DIGEST OF AGRICULTURE DECISIONS 


MakcH 1948 
COMMODITY EXCHANGE ACT—Continued 


Books AND REcorps—Continued 
Written Records Showing Failure to Comply With Regula- AP 


tory Requirements 

Where a basic record such as a contract or financial 
ledger kept by a futures commission merchant shows 
a@ customer’s account in a natural name other than 
that of the true owner of the account with no indica- 
tion of that fact on the ledger, and such futures com- 
mission merchant presents the ledger to a representa- 
tive of the Commodity Exchange Authority for exam- 
ination without advising the representative of that 
fact, such presentation is a representation that the 
account is owned by the person whose name appears 
on the ledger, and the mere existence, in a card file 
maintained by the futures commission merchant but 
not called to the representative’s attention, of certain 
index cards which list the true owner of the account, 
does not constitute compliance with section 4 of the 
Commodity Exchange Act and section 1.37 of the 
regulations thereunder, requiring each futures com- 
mission merchant to maintain a written record showing 
the true name of each person for whom a futures con- 
tract is executed 


EVIDENCE 


Failure of Futures Commission Merchant to Keep Correct 
Written Records 
Improper Preparation of Index Cards 
Evidence reviewed and held to show that certain index 
cards purporting to disclose the true name of the owner 
of an account were not made out and kept on file con- 
temporaneously with the opening of the account, as 
claimed by respondents, but were prepared and placed 
in the file at some later date 
Failure to Keep Correct Written Records by Futures Com- 
mission Merchant by Failing to Disclose Owner of Account 
Evidence reviewed and held to show that certain index 
cards maintained by respondent in a card file and pur- 
porting to show the name of the owner of an account, 
were conflicting and did not in fact constitute a record 
of the true name of the person for whom the account 
was carried, as required by section 4 of the Commodity 
Exchange Act and section 1.37 of the regulations 
thereunder 


REGISTRATION 


Suspension of 
Evidence reviewed and held to show that violations of 
section 4 of the Commodity Exchange Act and sec- 
tion 1.37 of the regulations thereunder were wilful and 
justified suspension of registration as a futures com- 
mission merchant and floor broker and denial of trad- 
ing privileges for a period of 10 days 
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Stay oF ORDER 
Suspension of Effective Date of Prior Order 
Respondents’ request that effective date of order of 
suspension of registration and denial of trading priv- 
ileges entered on March 5, 1948, be stayed pending 
review of the order pursuant to a petition for review 
by the United States Circuit Court of Appeals for the 
Second Circuit, granted, and the order is suspended 
pending the outcome of such review 
SUSPENSION OF REGISTRATION 
Failure to keep correct written records in compliance with 
yemulatory rouiromonts........ =. 2ck nce eweSwcas 
TRADING PRIVILEGES 
Denial of, for failure to keep correct written records in com- 
pliance with regulatory requirements 


PACKERS AND STOCKYARDS ACT, 1921 


(Administrative Procedure Act) 


ADMINISTRATIVE PRocEDURE ACT 
Section 4 (c) of, relating to effective date of order, applied___ 1717 
1719: 197 


EFFECTIVE DaTE OF ORDER 


Section 4(c) of Administrative Procedure Act applied_.. 1717 
1719: 197 


PARTY 
Request for Substitution of Name of, Granted 
An individual, formerly respondent herein, became a 
corporation and upon its request, order allows corpora- 
tion to be substituted as respondent 1718 
RATES AND CHARGES 
Authority to Add New Category of Bulls 
Upon request of respondent and recommendation of 
Production and Marketing Administration, the addi- 
tion of a new category for bulls and a separate yardage 
charge therefor in respondent’s tariff is authorized and 
temporary rates of respondent as thus modified are 
continued in effect for a period of one year and order 
made effective in less than 30 days in accordance with 
section 4 (c) of the Administrative Act 196 
Continuation of 
Upon request of respondent and recommendation of 
Production and Marketing Administration, the tem- 
porary rates of respondent are continued in effect for a 
period of one year and, for cause shown, order is made 
effective in less than 30 days in accordance with sec- 
tion 4 (c) of the Administrative Procedure Act 194 
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CoMPLAINT FOR REPARATION 
Dismissal of, for Failure to Comply with Contract 
Since the complainant has the burden of proof to show 
his compliance with the provision of the contract 
relating to type and kind of poultry sold by com- 
plainant to respondent, which he failed to do, it is 
determined that the complaint for reparation should 
be dismissed, and, inasmuch as there was no substan- 
tial compliance with the contract by complainant, a 
determination as to the applicability of the Statute of 
Frauds is unnecessary in the disposition of this case_ - 
EvIDENCE 
Burden of proof to show compliance with contract 
Facts showing— 
failure to comply with contract 
RaTEs AND CHARGES 
Request to Amend Tariff Granted 
Respondent is authorized to amend tariff providing for 
charges for services, effective for a period of one year- 
Request to File New Tariff Granted 
Respondents are authorized to file a new tariff No. 8 pro- 
viding for charges for services, said order to be effec- 
tive for a period of one year following its effective 


STaTuTE oF FRAups 
Applicability of, unnecessary to determine 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION 
Lack of suitable shipping condition 
ConTRACT OF PURCHASE AND SALE 
Effect of breach of implied warranty of merchantability on 
question of rejection of produce 
Facts showing that produce met contract requirements where 
only 5 percent decay was present in outer wrapper leaves of 
cabbage 
CouUNTERCLAIM 
Place of Oral Hearing 
Where respondent admitted liability on the complaint 
but filed a counterclaim arising out of a different trans- 
action, and respondent coatends that the hearing should 
have been held in Texas, the location of its business, in- 
stead of New York, the place of »usiness of complainant, 
held, that the act requires the hearing to be at the place 
where the person complained of has its place of business 
and since the counterclaim involved a new transaction, 
complainant was the party complained of and the hearing 
was properly held in New York_____-_--_--- 5; 217 
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DAMAGES 
Measure of, based oa— 4, P. Page 
abnormally deteriorated produce 
difference between contract price and net amount re- 
ceived on resale of produce 206 
difference between sum remitted and a half of joint costs 
specified in agreement. 
DEFAULT 
Allegations in complaint deemed admitted by 1724:212; 1729 
1732: 237 
Waiver of oral hearing by 1724:212; 1729:229; 1732 
DIsMISSAL 
Counterclaim arising out of different transaction 
Lawful Rejection 
Where complainant claimed the balance of the purchase 
price of a carload of lemons which respondent rejected, 
held, that the lemons delivered to respondent were in 
breach of the implied warranty of merchantability 
because of condition factors and, the rejection being 
with reasonable cause, the complaint should be dis- 
1730 
Petition for reconsideration_....._......._.---.._. 1727: 226; 1733 
Settlement Between Parties 
Complaint for reparation dismissed on request of com- 
plainant after parties agreed to settlement of con- 
troversy 
Settlement of Controversy 
On complainant’s request, after settlement of the con- 
troversy, the complaint is dismissed with prejudice__ 
EVIDENCE 
Facts showing— 
agreement as to place of inspection. .~--_...-.-------- 
commodity was abnormally deteriorated 
commodity was not in suitable shipping condition 
deterioration of cabbage in transit was not abnormal_-- 
produce met contract requirements where only 5 percent 
decay was present in outer wrapper leaves of cabbage 
INSPECTION 
Facts showing agreement as to place of 
Lack OF SUITABLE SHIPPING CONDITION 
Abnormal] deterioration 
OFFER AND ACCEPTANCE 
Acceptance by Diversion 
Where complainant, in an action for unlawful rejection, 
contended that respondent’s diversion of rolling car 
of lemons was an acceptance, held, the evidence shows 
that the parties had agreed that the lemons should 
be inspected and accepted or rejected at the point 
to which diverted, and since the inspection at point 
of diversion disclosed that the produce was not 
merchantable, the rejection was lawful 230 
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Place of, in counterclaim 220 
PLACE OF INSPECTION 
Facts showing agreement as to 233 
RECONSIDERATION 
Dismissal of Petition for 
Respondent’s petition for reconsideration dismissed 
where evidence supports prior order 
Respondent’s petition for reconsideration dismissed 
where original order found supported by the facts 
and the law 
REJECTION OF COMMODITY 
Rejection without reasonable cause 
REPARATION 
Failure to Account for Half of Joint Costs 
Where the parties entered into an agreement whereby 
a carload of Mexican tomatoes grading U.S. No. 1 
at Chicago was to be sold by respondent on joint ac- 
count with complainant at a joint cost higher than the 
price paid by complainant, of which the respondent 
was advised, but because the tomatoes failed to grade 
U.S. No. 1 at New York destination, respondent sold 
them for account of complainant before complainant 
could object, it is held that the agreement provided 
for U. S. No. 1 tomatoes at Chicago and Federal in- 
spection certificate discloses that complainant shipped 
such tomatoes, and, therefore, reparation should be 
awarded complainant for the difference between the 
sum remitted by respondent and a half of the joint 
cost specified in the agreement 
Failure to Pay Balance of Purchase Price 
Where complainant sold respondent several lots of to- 
matoes, making separate charges for the tomatoes and 
the containers, and respondent accepted delivery, paid 
a part of the agreed purchase price, and failed to 
answer the complaint, it is held that the cost of the 
containers was a necessary part of the cost of the 
tomatoes and respondent’s failure to answer is deemed 
an admission that the allegations contained in the 
complaint are true and, therefore, reparation should 
be awarded complainant in the full amount of the 
agreed price of the tomatoes and containers, less a 
credit for payment on accovnt 
Failure to Pay Loss on Consignment for Sale 
Where complainant seeks loss sustained on sale of 
tomatoes for respondent under consignment agree- 
ment and respondent admitted liability, held complain- 


ant is entitled to reparation for the amount claimed_ - 1726 
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RePARATION—Continued 
Failure to Pay Purchase Price +” Page 
Where complainant sold a truckload of cauliflower to 
respondent, who accepted delivery but failed to pay 
the purchase price and failed to file an answer to the 
complaint, held, that respondent’s failure to answer 
was a waiver of an oral hearing and an admission of 
the facts alleged in the complaint, and respondent’s 
failure to pay the agreed purchase price was a violation 
of the act for which reparation should be awarded 
complainant in the amount of such price_- -- - - - 1732 236 
Where respondent, in counterclaim, sought the purchase 
price of tomatoes sold and shipped to complainant, 
which tomatoes complainant claims were not in suit- 
able shipping condition, held that the tomatoes were 
abnormally deteriorated and reparation should be 
awarded respondent for the proceeds from the resale 
of the tomatoes by complainant__- -- pees ‘ 217 
Where respondent purchased a carload of watermelons 
and on arrival of the shipment objected to the price 
because of the condition of the melons, and the price 
was reduced by complainant, delivery thereafter being 
accepted and check given in payment of reduced price 
but payment was later stopped on the check and 
respondent failed to answer the complaint, it is held 
that respondent’s failure to pay complainant the re- 
duced purchase price for the watermelons is a violation 
of the act, and his failure to answer the complaint is 
deemed to be an admission of the truth of the allega- 
tions contained therein, and reparation should be 
awarded complainant for the amount claimed 
Unlawful Rejection 
Where respondent rejected a carload of cabbage pur- 
chased as “number one,” which is interpreted as U. S. 
No. 1, at a price f. o. b. shipping point and a Federal 
inspection made two days after arrival at destination 
disclosed that the cabbage then failed to grade U. § 
No. 1 only because of an average of 5 percent decay in 
outer wrapper leaves, it is held that complainant 
shipped cabbage which met the contract requirements 
and since deterioration in transit was not abnormal, 
respondent’s rejection was without reasonable cause 
‘and, therefore, complainant is entitled to an award of 
reparation in the amount of the difference between the 
contract price and the net amount received on resale 
of the cabbage 1723 204 
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VIOLATION oF ACT 4,2 Page ° 
Failure to account for half of joint costs_.....------------ 1725 215 
Failure to pay— 
balance of purchase price including cost of containers... 1729 229 
purchase price--- s su nsedui scien cscs) RERORROs- 1982 237 


reduced price of purchase price--.- - - -- -- Sijas content ee 212 
Unlawful rejection- --- - Se -jssss-ecs BPSRRS; 2792S 206 
WARRANTIES 
Effect of breach of implied warranty of merchantability on 
question of rejection of produce_---.------------------ 1730 233 
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ADMINISTRATIVE LAW 
Exhaustion of Administrative Remedy 
Right to stay of judgment before ,— F. 2d — (March 15, 1948) 
ADMINISTRATIVE ORDER 
Power of court to determine validity of, — F. 2d — (Feb. 18, 1948) _- 
CONSTITUTIONAL LAW 
Constitutionality of Administrative Order 
Handler’s right to question, — F. 2d — (Feb. 18, 1948) 
Constitutionality of Legislation 
Handlers’ right to question, — F. 2d — (Feb. 18, 1948) 
Courts i 
Modification of its original opinion by Circuit Court of Appeals for 
Seventh Circuit,*— F. 2d — (March 15, 1948) Staal Be 
Power of, to determine validity of administrative order, — F. 2d — 
(Feb. 18,1946)... .....~. <= Eee 
ENFORCEMENT ACTION 
Right to stay of judgment, — F. 2d — (March 15, 1948) _ 
EXHAUSTION OF ADMINISTRATIVE REMEDY 
Right to stay of judgment before, — F. 2d — (March 15, 1948) 
JUDGMENT OF District Court 
Modification of, by appellate court so as to include a proviso that 
injunction shall be without prejudice to defendant’s right to pursue 
promptly its administrative remedy, in case it feels impelled so to 
do, and it should not be required to pay its money into court with- 
out first having the opportunity to pursue its administrative 
remedy,** — F. 2d — (Feb. 18, 1948) . oa 
OrvER No. 41 (CricaGco) 
Finding of Ascertainment and Determination of Parity Price 
Where, in an enforcement action, defendant, a milk handler, 
upon appeal from the District Court, urged that the Seeretary of 
Agriculture should have ascertained and published the price of 
milk that would give it a purchasing power equivalent to that 
during the base period and that, as he had not done so, Order 
No. 41 was invalid, the Circuit Court of Appeals held that 
defendant’s remedy lay in an application for a review filed with 
the Seeretary; that upon a petition seeking such relief, the 
Secretary could properly have been asked to determine whether 
he had duly ascertained parity prices and published the same, 
and, if not, to amend his record so as to include a finding on 
such prices, 240 F. 2d 240 (Feb. 18, 1948) oe secs etait 240 


*Text of original opinion will be found on page 240, ante. —- Ed. 
**Upon the Government’s application for rehearing the Circuit Court of Appeals modified its original 
opinion. Text of modification opinion will be found on page 246, ante. Ed. 
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OrbDER No. 41 (CHICAGo)—Continued Page 
Handler’s Right to Question Constitutionality of Legislation or of 
Administrative Order 
Defendant, a milk handler, had no right to attack the constitu- 
tionality of legislation or of the administrative order since, in 
the first place, no constitutional question is involved, and, in 
the second place, there is a vast difference between a litigant’s 
right to plead unconstitutionality of a statutory enactment or of 
an administrative order and his right to have corrected the form 
of an administrative order to which he is subject, — F. 2d — 
RON Ais ee) no ee See Se ot Ae ee 
Judgment of District Court Ordering Compliance with, Modified 
Where, upon motion of the Government for summary judgment, 
the District Court in an enforcement action against defendant, 
a milk dealer, ordered defendant to comply with Order No. 41 
regulating handling of milk in the Chicago area, by filing the 
required reports and paying the milk market administrator the 
amounts found to be due on the basis of said reports and 
defendant’s records, and permanently enjoined defendant from 
violating the order in the future, and the court’s findings of fact 
and conclusions were to the effect that defendant is subject to 
the order; that it is valid, issued in full compliance with the 
Agricultural Marketing Agreement Act of 1937; that the de- 
fendant is a handler within the meaning of the act; and that the 
court had jurisdiction upon appeal by defendant, the Circuit 
Court of Appeals for the Seventh Circuit modified the judg- 
ment of the lower court so as to include a proviso that the in- 
junction shall be without prejudice to defendant’s right to 
pursue promptly its administrative remedy, in case it feels im- 
pelled so to do, and it should not be required to pay its money 
into court without first having the opportunity to pursue its 
administrative remedy, — F. 2d — (Feb. 18, 1948) 
Modification of Its Original Opinion by Circuit Court of Appeals for 
Seventh Circuit 
On the Government’s application for rehearing the Circuit Court 
of Appeals for the Seventh Circuit modified its original opinion 
by eliminating the language, ‘‘It should not be required to pay 
its money into court without first having had the opportunity 
to pursue its administrative remedy,” to which exception was 
taken, and concluding that the question of the right of the 
defendant to a stay of the judgment pending defendant’s exer- 
cise of its right to exhaust its administrative remedy was not 
before the court, — F. 2d. — (March 15, 1948). 
Power of Court to Determine Validity of 
Although the District Court, in an enforcement action, was in no- 
wise concerned with the question of validity of the order, the 
court did consider the question of validity of the order, for it 
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ORDER No. 41 (CHi1caco)—Continued 
Power Court to Determine Validity of—Continued Page 
expressly held that it was not illegal or invalid, but, if the trial 
court had jurisdiction to decide the question, this conclusion, 
was the only justifiable one under the facts, in view of the 
language of the act and the order —F’. 2d—(Feb. 18, 1948)____ 
Record Showing Determination of Parity Pnce by Market Adminis- 
trator 
The record shows that the market administrator had determined 
the parity price of milk, pursuant to sections 2 and 8e of the act, 
for he proceeded to find that the prices were not reasonable in 
view of certain economic conditions affecting the market supply 
and demand for milk and, therefore, proceeded to establish a 
minimum price that would reflect all of the factors involved, 
—F. 2d—(Feb. 18, 1948) __----- jeishcaan Aik de 
Parity PrRicE 
Finding of ascertainment and determination of, — F. 2d — (Feb. 18, 


Record showing determination of, by market administrator, — F. 
2d —, (Feb. 18, 1948)___-_-_-- Si css ee aeons ae oar 
Stay oF JUDGMENT 
Right to, in enforcement action, — F. 2d _- (March 15, 1948) 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


Cross-EXAMINATION 
Effect of, erroneously allowed by court, 3 F. R. D. 411__- 
FEDERAL RuLeEs oF CiviL PRocEDURE 
Inapplicability of 
In an action to recover penalties from an unlicensed dealer in 
perishable commodities where the United States was permitted 
by the district court to call defendant as an adverse witness 
and subject him to cross-examination, held, that, although the 
Federal Rules of Civil Procedure do not exclude cross-examina- 
tion of an adverse party in suits of a civi) nature involving 
penalties, the district court erred in allowing cross-examination 
of -defendant inasmuch as the action here was of a quasi- 
criminal nature and, therefore, the Federal Rules of Civil Pro- 
cedure were inapplicable, 3 F. R. D. 411 
FRESH VEGETABLES 
What constitutes, 3 F. R. D. 411 
JURISDICTION 
What constitutes fresh vegetables, 3 F. R. D. 411 
LICENSES 
Action to Enjoin Unlicensed Dealer From Operating Without 
In an action to enjoin respondent from engaging as a commission 
merchant, dealer, or broker in the business of handling com- 
modities in interstate commerce without a license required by 





INDEX-DIGEST OF COURT DECISIONS 


MakcH 1948 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


LicENsrs—Continued 
Action to Enjoin Unlicensed Dealer From Operating Without—Con. 
the Perishable Agricultural Commodities Act and to recover 
penalties provided therein, held, that respondent was a dealer 
for 160 days without a license, receiving 22 carloads of potatoes; 
that the potatoes were old but fresh vegetables within the mean- 
ing of the act; that the potatoes had been shipped and were in 
interstate commerce when received; and that penalties of 
$1,300 should be awarded but under the evidence an injunction 
ehpeild wat be mae S20. 90) 200 ooo eee ed. ce 
“MISTRIAL 
Effect of Cross-Examination Erroneously Allowed by Court 
Where the district court erred in permitting the United States 
to call defendant as an adverse witness and subject him to 
cross-examination, held, that the testimony so taken and 
the evidence thereby adduced should not be considered but 
should be wholly disregarded, and, a mistrial is not necessary 
nor required as the case is before the court without a jury and 
the decision will be limited to the competent evidence, 3 F. 
Be RE RNs ses rete hi nacnn Sarasa tae mee cee oe aoe 
PENALTIES 
Action for, against unlicensed dealer as constituting civil suit of 
& quasi-criminal] nature, 3 F. R. D. 411 
Inapplicability of Federal Rules of Civil Procedure in civil suits of a 
quasi-criminal nature involving penalties against unlicensed dealer, 


UNLICENSED DEALER 
Inapplicability of Federal Rules of Civil Procedure in civil suits of a 
quasi-crimina] nature involving penalties against, 3 F. R. D. 411_-_- 


Page 








5 Tie Rs by the 


FEDERAL REGISTER 


The scope of the FEDERAL 
REGISTER has been expanded 
by the ‘‘Administrative Procedure 
Act’’ (Public Law 404—79th Con- 
gress, approved June 11, 1946) 
specifically requiring publication 
of: 

1. Agency organization and procedure, 

2. a _ and statements of _ 

nera. icy or interpretat Vf 

3: noice of waoent re tolaan 
and further providing\that no 
person shall in any manner bai\!\ 
required to resort to orgahization 
or procedure not so published. 


A sample copy and itomnetilee: 
request to the Federal Register, Na- 
tional Archives, Washington 25, D.C. 


The FEDERAL REGISTER publishes daily the full text of Presiden- 
tial Proclamations and Executive Orders and any order, regulation, 
notice, or similar document promulgated by Federal administrative 
agencies which has general applicability and legal effect. 


A partial list of subjects covered includes: 


Agriculture Customs Priorities 
Aviation Fair Trade Practice Reconversion 
Business Credit Food and Drugs Securities 
Communications Foreign Relations ane, 
Contracts: Housing Surplus Property 
Procurement Labor Relations Taxation 
Renegotiation Mineral Resources Transportation 
Termination Price Control Wages and Hours 


$1.50 A MONTH ° 515 A YEAR 


Order today from the 


Superintendent of Documents, U.S.Government Printing Office, 
Washington 25, D.C. 








